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Thomas W. Rigby 

D.C. Bar No. 463532, VSB No. 34663 
Chief Counsel for SBIC Liquidation 
U.S. Small Business Administration 
409 Third Street, S.W., 7th Floor 
Washington, D.C. 20416 
Tel. (202) 619-1610 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



U.S. SMALL BUSINESS ADMINISTRATION, 
as Receiver for Acorn Technology Fund, L.P., 

Plaintiff, 



v. 



SMITH, STRATTON, WISE, 

HEHER & BRENNAN, LLP; 

RICHARD J. PINTO; MARSHA L. NOVTCK; 

JOHN B> TORKELSEN; RICHARD D. PROPPER; 

LEIF TORKELSEN; R. WOOD TATE; 

CHRISTINE SWEENEY; 

ACORN TECHNOLOGY PARTNERS, LLC; 

PRINCETON TECHNOLOGY 

MANAGEMENT, LLC; 

ACORN CONNECTICUT INVESTMENTS, LP; 

DANIEL P. BEHARRY 

Defendants, 



CASE NUMBER 1:06MS00471 
JUDGE: Emmet G. Sullivan 
DECK TYPE: Miscellaneous 
DATE STAMP: 10/27/2006 

Pennsylvania (Judge Giles) 

MOTION FOR STAY OF 
SUBPOENA AND 
DEFERRAL TO TRIAL 
COURT 



MOTION FOR STAY, PROTECTlCE ORDER AND DEFERRAL 
AGAINST ENFORCEMENT OF SUBPOENAS 

The United States Small Business Administration, in its capacity as a federal 

agency ("SB A"), through its undersigned counsel, 1 hereby moves this Court for a Stay, 



1 The appearance of the undersigned is pursuant to Local Rule 83.2(e). The U.S. Department of Justice is 
aware and has agreed that the undersigned may pursue this motion on behalf of SB A. 



*v 
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Protective Order and Deferral under the Federal Rules of Civil Procedure, Rules 26(c) 
and 45 to prevent enforcement of deposition subpoenas against current and former 
employees of SBA pending resolution of a Motion for Protective Order under Rule 26(c) 
filed or to be filed by SBA in the trial court hosting the underlying litigation, the United 
States District Court for the Eastern District of Pennsylvania, in the matter of SB A v. 
Smith Strattoru et aL , C.A, No. 05-190 (Judge Giles) (the "Receivership Tort Case"). 
SBA is filing this Motion pursuant to In re Sealed Case , 141 FED.3d 337 (D.C. Cir. 
1998). Under that authority v SBA moves this Court to grant a stay and defer to the trial 
s court's resolution of the underlying discovery issues. IcL, at 342. The undersigned 
counsel has been unable to reach agreement with counsel for the Defendants about these 
subpoenas despite efforts on both sides. 

STATEMENT OF POINTS AND AUTHORITIES 
I. BACKGROUND 

There are number of civil matters 2 relating to a licensee of SBA 3 known as Acorn 
Technology Fund, UP. ("Acorn"), and its former management. The United States 
obtained permanent injunctions against certain former managers in U.S. v. Torkelsen, et 
aL CA No. 03-0060 (E.D. Pa.) (Judge Giles). The SBA obtained a receivership of 
Acorn under 15 U.S,C. § 687c in United States v. Acorn Tech. Fund, L.P.. CA. No. 03- 
0070 (E.D. Pa.) (Judge Giles). The Receiver has filed litigation actions against a number 
of investors of Acorn, all in the IIS. District Court for the Eastern District of 
Pennsylvania, and all before Judge Giles: Case No. Receiver v. Chimicles . Case No. 03- 
5987; Receiver v. the Barracks , Case No. 03-5992; Receiver v. Propper, et aL Case No. 



2 There are ftyo criniinal matters in this Court related to Acorn: United States v. John Torkelseru Criminal 

No. 05-336 (Judge Walton) (case concluded); United States v. Pamela Torkelsen Criminal No. 04-530 
(Judge Walton) (pending). 

3 Acorn is a licensee of SBA under the Small Business Act of 1958, as amended, 15 US.C. § 661, et seq. 

2 



r^ass=stes^«;~^- 



Case 1 :06-mc-004*|.-EGS Document 1 Filed 1 0/^^006 Page 3 of 6 

03-5982; Receiver v. Torricelli , Case No. 03-5986; and Receiver v. Pamela Torkelsen , 
Case No. 03-5993 (concluded). All of these cases involve Acorn, and Judge Giles has 
ruled on numerous discovery issues concerning these various matters. 

The Receivership Tort Case is another "Acorn" case. It is litigation brought by 
SB A in its capacity as the Receiver 4 of Acorn to enforce various tort claims of a private 
entity, Acorn Technology Fund, L.P. It is also before Judge Giles. 

Certain Defendants issued deposition subpoenas from this Court to current and 
former employees of SB A (the agency, as opposed to the Receiver). SB A has not agreed 
that service was effective. Copies of the subpoenas to current employees William 
Malloy, Mark Mead, Thomas Morris and Johnny Kitts; and former employees Walter 
Peterson and Charles Sjoquist, are attached as Exhibit 1. SBA is representing its current 
and former employees named in those subpoenas* 

SBA invoked its "Totihy" 5 regulations under 1 3 C.F.R. § 1 02. 1 for the subpoenas 
to current SBA employees, SBA has disapproved compliance with all but two. Attached 
as Exhibit 2 is a copy of SBA's Motion for Protective Order that it is filing in the 
Receivership Tort Case, It outlines the substance of SBA's decision and its arguments, 6 

SBA will also represent former employees with respect to depositions concerning 
their former employment Testimony of current and former SBA employees, other than 
the limited testimony SBA is willing to allow, is not relevant enough to overcome the 



4 Hence why subpoenas were issued. SBA and its employees are non-parties to the underlying litigation. 

5 See United States ex rel. Touhy v. Ragen, 340 U.S. 462 (1951). 

In addition to its Touhy and other arguments, SBA argues that it is entitled to a protective order against 
enforcement of the subpoenas because they violate Rule 45(a)(2)(B). The Smith Stratton Defendants 
cannot issue a subpoena from this Court to take a deposition in another district. See Hi ghland Tank & Mfg. 
Co. v. PS Infl Inc.. 227 F.RJD. 374 (M.D. Pa. 2005). Maryland and the District of Columbia are different 
districts. Compare 28 U,S.C, § 100 (Maryland) with 28 U.S.'C. § 88 (District of Columbia). 
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atinoyaricev embarrassment, oppression, or undue burden or expense of SB A and the 
deponents. See Exhibit 2 for SBA's arguments on those points, too. 
II. ARGUMENT 

SB A is entitled to seek a stay and protective order under In re Sealed Case, 141 
K3d 337 (D.C. Cir. 1998). SBA is entitled to seek a protective order that the discovery 
sought by the Defendants not be had, and it is entitled to seek that relief in the court of 
the underlying litigation, i.e., the U.S. District Court for the Eastern District of 
Pennsylvania, C A, No. 05-190, FED. R. Civ. P. 26(c). SBA is also entitled to seek a 
protective order in this Court. FED, R, Civ, P. 45, 

Under the Court's reasoning in In re Sealed Case , this Court should grant the stay 
and protective order: "Rule 26(c) permits that [subpoena-issuing] court to stay its 
proceedings on a nonparty deponent's motion for a protective order pending action by the 
trial court, and to defer to the trial court's resolution of that motion." 141 F.3d at 342. 
SBA is willing to have the issue of scope of discovery decided by the trial judge (Judge 
Giles) in the Receivership Tort Litigation, C,A. No. 05-190. 

In addition to SBA's willingness to have this matter decided by the trial court, 
judge Giles is well positioned to make resolve these issues. Judge Giles has already 
issued a decision in the Receivership Tort Litigation that deals directly with the relevance 
of SBA to the case. See U.S. Small B us. Admin, v. Smith Stratton et aU 2006 WL 
2375 1 1 (E J>. Pa. 2006) (striking affirmative defenses of the Smith Stratton Defendants 
relating to SBA). SB A respectfully suggests that these circumstances are exactly what In 
re Sealed Case meant to address and that a Motion for Stay and Protective Order are 
appropriate in this case. In sum, SBA has decided to "tak[e] the bait and move for a 
protective order in the trial court. . ." and is entitled to the relief sought. Id. 
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in. CONCLUSION 

SBA wishes to avail itself of the protections and mechanisms of Rules 26(c) and 
45 as identified in In re Sealed Case , 141 F 3d 337 (D.C. Cir. 1998). SBA respectfully 
requests that the Court stay its proceedings and defer to the trial court for resolution of 
the relevant discovery issues in the underlying litigation pending before Judge Giles in 
the U.S. District Court for the Eastern District of Pennsylvania, CA. No. 05-190. 

Respectfully submitted this 27 th day of October, 2006. 

United States Small Business Administration 






Thomas W. Rigby 

D.C. Bar No. 463532, VSB No. 1 34663 

Chief Counsel for SBIC Liquidation 

U.S. Small Business Administration 

409 Third Street, S.W., 7th Floor 

Washington, D.C. 20416 

(202)619-1610 

Attorney for SBA 



^^^f^BBK»^gttnfV»V«^li!«sm^l! 1 ^^ 



Case 1 :06-mc-00^74-EGS Document 1 Filed 1 0/2^006 Page 6 of 6 



v*.*/ 



CERTIFICATE OF SERVICE 

I hereby certify that on this date, I caused a true and correct copy of the foregoing 
document and attached proposed Order to be served by United States First Class Mail, 
postage prepaid, upon all counsel of record in the trial court matter, C.A. No-190 (which 
also includes counsel who issued the subpoenas), and unrepresented parties at the 
addresses listed: 



Robert Mintz, Esq. 

Alitia Stockwell, Esq. 

Steven A. Beckelman, Esq, 

McCarter & English, LLP 

Four Gateway Center 

100 Mulberry Street 

Newark, New Jersey 07102-4056 

Alexander Kerr, Esq. 

Lisa M. Salazar, Esq. 

McCARTER & ENGLISH, LLP 

Mellon Bank Center 

1735 Market Street, Suite 700 

Philadelphia, PA 19103 

Joseph M. Fioravanti, Esq. 
217 North Monroe Street 
P.O.Box 1826 
Media, PA 19063 

Stephen D. Brown, Esq. 
Thomas H. Lee, II, Esq. 
Patricia A. McCausland, Esq. 
DECHERT,LLP 
Cira Centre 
2929 Arch Street 
Philadelphia, PA 19104 

Robert N, de Luca, Esq. 
4 Wingstone Lane 
Devon, PA 19333 



Patrick K, McCoyd, Esq. 
Matthew Newcomer, Esq. 
POST&SCHELL 
4 Penn Center 
1600 JFK Boulevard 
Philadelphia, PA 19103 

John B. Torkelsen, pro se 
350 South River Road 

Apartment A- 14 
New Hope, PA 18938 

Leif Torkelsen, pro se 
3029 Green Arbor Lane 
Dublin, Ohio 43107 

R. Wood Tate, pro se 
237 Elm Road 
Princeton, NJ 08540 

Acorn Technology Partners, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Princeton Technology Management, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 




Christopher Rooney, Esq. 

Anne Peterson,, Esq. 

Carmody & Torrance, LLP 

195 Church Street 

P.O. Box 1950 

New Haven, Connecticut 06509 
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Issued by the w 

UNITED STATES DISTRICT COttRT 



DISTRICT OF 



COLUMBIA 



U.S. Small Business Administration, as Receiver for Acorn 
Technology Fund, L.P. 

Plaintiffs 
v. 
Smfth, Stratton, Wise, Heher & Brsnnan, LLP, et ate., 

Defendants 

TO: William H. Malloy 

Small Business Administration 
409 3fd Street, S.W. 
Washington, D.C. 20416-0001 



SUBPOENA IN A CIVIL CASE 

Civil Action No. 05-0190 (JTG) - 
Related Case No. 03-0070 (JTG), 




TIED 

OCT f-f 2006 



□ YOU ARE COMMANDED to appear in the United States District Court at the p!ace, N ffiS 

below to testify in the above case. The deposition shall be recorded by stenographic means. *"""' 



PLACE OF TESTIMONY 



COURTROOM 



DATE AND TIME 



E3 YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition in the above case. 



PLACE OF DEPOSITION 

McCarter & English, LLP 
300 R Lgmbard Strftfct 
Baltimore, Maryland 21202-3219 



DATE AND TIME 

October 30 s 2006 at I2;00p,m. 



Q YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time Specified below (list documents or objects): 



PLACE 



OATEANDTiME 



□ YOU ARE COMMANDED to permit Inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set 
forth, for each person designated, the matters on which the person will testify. Federal Rules of Civif Procedure 




issuing officer sbgi 
gefendamt 



Steven .&. 



XF ATTORNEY FQR PiAlNTlFF OR 



f OTOfcfendant (s) 



DATE AND TIME 
September 26, 2006 



ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

MoCarter & English, LLP, Four Gateway Center, 1 00 Mulberry Street, Newark, W 071 01 
(973)622-4444 _ 



{See Kufa 45 T Federal fcJos of CM Procure, Parts C & w FSeuerse} 
* If action la pending (h tftalriet olhsr than rfialffcl qT Issuance, state district tindsr ww mtrtefrf 



..Gase 1 :06:QlG:004n-EGS Document 1-2 Filed 10/2W2Q06 Page 2 of 12 



PROOF OF SERVICE 



DATE 



PUCE 



SERVED 



SERVED ON (PRfFsTT NAME) 



MANNER OF SERVICE 



SERVED BY (PRINT NAME) 



TITLE 



DECLARATIPM OF SERVER 



I declare under penalty of perjury under the Jaws of the United States of America that the foregoing information 
contained In the Proof of Service is true and correct 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OBSERVER 



RULE 45. Federal Rules of CIvH Procedure, Parts C & D; 

(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 

(1> A party or an attorney responsible for the issuance and service 
of a. subpoena shall take reasonable steps to avoid Imposing undue 
burcten or expense on a person subject to Brat subpoena. The court on 
beh-aff of which the subpoena was Issued shafl enforce this duty and 
Impose upon the party or attorney *tf breach of tftis duty an appropriate 
sanction which may include, but te not limited to> rest earnings and a 
reasonable attorney's fee. 

(2} (A) A person Commanded to produce end permit inspection and 
copying of designated books, papers, documents or tangible things, or 
Inspection . of premises nssd not appear in person at the place of 
production or Inspection unless commanded to appear for deposition, 
hearing or trial 

(B) Subject to paragraph (d)(2) of this rule, a parson commanded 
lo produce and penTitt Inspection at\6 copying may, within 14 days after 
service of subpoena or before the time specified for compliance If such 
Ume Is toss than 14 days after service, serve vpOn the party of attorney 
designated In the subpoena written objection to Inspection or copying of 
any or aJf of the designated materials or of the premises, if objection is 
made T (he party serving the subpoena shall not be entitled to inspect and 
copy materials or Inspect the. premises except pursuant to an order of the 
court by which the subpoena v/as Issued, 3f objecfion has been msde> the 
;party .serving the subpoena may, upon notice to the person commanded to 
product, move fct any Hme for an crcter to qomftfcl the production. Such an 
order to compel production shaff protect any parson who h not si party or 
an officer of a party from significant expense resulting from the inspection 
3nd copying commanded, 

(3) (A) On timely motfon t jhe court by which a subpoena was Issued 
shall quash or modify the subpoena it it 

0) feiis to allow reasonable tfme for compfianoe; 

(II) requires a person who is not a party oran officer of 
e party to travel to a place mors than 100 miles from the place where that 
person reside^ Is employed or regularly transacts business in 



Person,, except that, subject to the provisions of ctause (cK3)(B)(lll) of this 
ruie, such a. parson may h order to attend trial be commanded to travel 
1rom any such place within the stale in which the trial is held, or 

(m) requires disclosure of privileged or other protected 
matter and no exesptton or waiver applies or 

0v) subjects a person to undue burden 

(B) ff a subpoena 

(i) requires disclosure of p trade secret or other confident 
research, development, or commercial Fntormatton T or 

(U) requires disclosure of an unretalned expert's opinion or 
information not describing specific events or occurrences in dispute and 
resulting from the expert* s study made not at the request of any parry , or 

(fit) requires a person who is not a party or an officer of a 
party to Incur substantia! expense to travel more than 100 -mftes to attend 
trial! the court may, to protect a, person subject to or effected by the 
subpoena, quash or modify th& subpoena, or, if the part in whose behalf 
the subpoena is issued shows a substantial need for the testimony or 
material that cannot be otherwise met without undue hardship and assure* 
that the person to whom the subpoena te addressed wilf be reasonably 
compensated, the court may order appearance or production only upon 
specified conditions. 

(d) Durm m responding to subpoena. 

(1) A person responding to a subpoena to produce documents shall 
produce them- as |hey ate kept \r\ tfre u$ubI course of business or shall 
orgsntee and labe); them to correspond wiln the categories )n the demand, 

(2) Wh£n information Sufc^ eot to a subpoena Is withheld pn a eteim 
that tt |s prMtegedpr sybjeci to protection as trial preparation materials, 
the cfafrn shalf be rnsfde expressly and shall be supported by a description 
of the nature of th# documents, communicaflons, or thing? not produced 
that Is sufficient to gjtable the demanding party to contest the claim. 
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Issued by the 
UNITED STATES DISTRICT COURT 



DISTRICT OF 



COLUMBIA 



U.S. Smalt Business Administration, as Receiver for Acorn 
Technciiogy Fund, LP. 

Plaintiffs 
v. 
Smith, Straffon, Wise, Heher & Brennan, LLP, et als., 

Defendants 

TO: Mark Mead 

Small Business Administration 
409 3rd Street, S.W. 
Washington, D.C. 20416^5001 



SUBPOENA IN A CIVIL CASE 
Civil Action No. 05-0190 (JTG) - 
Related Case No. 03-0070 (JTG) 



^iA 



/ttaztz] 



P YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified 
befow to testify In the above case. 




PLACE OF TESTIMONY 


COURTROOM 




\ 


DATE AND TIME 





YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition in the above case, The deposition shall be recorded by stenographic means. 



PLACE OF DEPOSITION 

McCarter & Bi^isb, LLP 
300 R LoDabard Street 
Baltimore, Maryland 21202-3219 



DATE AND TIME 

November 10, 2006 at 10;00 a,m. 



D YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specked below (list documents or objects); 



PLACE 



DATE AND TIME 



□ YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



premises 



DATE AND TIME 



Any organization not a party to this suit that is subpoenaed for the taking of a deposition shaH designate one 
or more officers, directors/ or managing agents, or other persons who consent to testify on its behalf, and m&y set 
forth, for each person designated, the matters on which the person will testify, Federal Rules of Civil Procedure 
30(b)(6)/ ta 



1 ISSUING OFFnCHSSlOl 
DEFENDANT 



'Sto^saA,Bi 




IRE ANOTTTIE (INDICATE IF ATTORNEY FOR PUUtfTIFF OR 

uneyror Dsfendaflt (a) 



DATE AND TIME 
September 26, 2O06 



ISSUING OFFICER'S NAME, ADDRESS ANfc PHONE NUMfefcR 

McCarter & English, !££, Foot Gateway Ceater, 100 Mulberry Stxeet, Newark, NJ 07101 
(973)622-4444 ___ _ 

1 If aqti<M fe^endlng In rtfetricl olhsr lhan dEtriot of issuance^ aisfc ffislnd under case nuyfcvr 
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PROOF OF SERVICE 



DATE 



PLACE 



SERVED 



SERVED ON (PftiltfT NAM^i 



MANNER QF SERVICE 



SERVED BY (FFUNT NAME) 



TITLE 



DECLARATION OF SERVER 



I declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in tfie Proof of Service is true and correct 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of CM! Procedure, Parte C & D: 
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS, 

(1) A party or an attorney responsible for the Issuance and service 
of a subpoena shall take reasonable steps to ovoid Imposing undue 
bgrden or expense on a person subject to that subpoena. The court on 

\ behalf fcf whltfi the subpoena was issued shall enforce this duty and 
' Impose upon foe party or attorney In breach of this duty an appropriate 
sanction which may Include, but is not limited to, lost earnings and a 
| reasonable attorney's fee, 

(2) (A) A person commanded to produce and permit inspection and 
copying of designated books, papers, documents or tangle things, or 
Inspection of premises need not appear in person at the place of 
production or Inspection unless commanded to appear for dsposigon^ 
hearing pr trial. 

(B) Subject to paragraph (d)(2) oF tfws rule, a person commanded 
to produce and permit Inspection and copying may, Wittilrr 14 days after 
service of subpoena or before the time specified for compliance if such 
time Is less than 14 days after service, serve Upon the party or attorney 
CJeelgnated m Hie subpoena written objection to Inspection or copying; of 
any or all pf the designated materials or of the premises. If objecSon Is 
made, the party serving the subpoena shall not be entitled to inspect and 
copy materials or Inspect the premises except pursuant to an order of the 
court by vtfMch the subpoena vras issued. If objecSon has been made, thfe 
party Bering the subpoena may, upon notice to the person commanded to 
produce/ move at any t&ne tor an ortfer to compel the production. Such an 
qralar to compel producSon shaft protect any person who Js not a party or 
in officer of a party from significant expense resulting from the Inspection 
and copying commanded. ^ 

(3) (A) Ofl timely mcSon* the court by which a subpoena was issued 
shall quash or modify Iha subpoena If It 

(0 falls to allow reasonable time for compliance; 

(if) requires a person who fe not a party or an officer of 
■* party to travel to a place more than 100 miles from iha place where that 
person resides, is employed ot r&gularly transacts business Jn 



Person, except that, subject to fast provisions of clause (o){3XB)(iii) of this 
rule, such a person may 1ft order to attend trial be commandeo! to travel 
faun any such piece WiStin the steie In which the trig) is held, or 

{ffl) requires disclosure of privileged or other protected 
matter and no exception vr waiver eppftes, or 

(iv) subjects a peison to undm burden 

(B) If a subpoena 

(I) requires disclosure of a" trade secret or other confidential 
research, development, or commercial information, or 

(ii) requires disclosure of an unstained expert's opinion or 
informatfon not describing specific evsnEe or occurrences In depute and 
resumng from the expert 3 study made not atlhe request of any party, or 

(fjl) requires a person who Is not a party or an officer of a 
party to incur Substantial expense to travel more than 100 miles to attend 
trial, ihe court may, to protect a person subject to or affected lay the 
subpoena, quash or modify the subpoena, or, If the part In whose behalf 
the subpo&na is issued shows a substantia! need for the testimony or 
material thai cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoma Is addressed wfif be reasonably 
compensated, the court may order appearance or production only upon 
specified cond^gns^ 

(ri> DUTIES IN RESFONDSNS TO SUBPOENA. 

(i) A psrsoh responding to a subpoena to produce docum ente shall 
produce Ihem as they are kept in Ihe usual course of business or shall 
organise and label them to correspond yrith the categories *n the demand* 

(2) When information subject to a subpoena is withheld on a claim 
that It te privileged or subject to protection as trial preparation materials, 
the claim shall be made exprassiy and shall be supported by a description 
of the nature of (he documents, communication^ or things not produced 
that is sufficient ft* enable the demanding party to contest the cfaim- 
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Issued by the 
UNITED STATES DISTRICT COURT 



DISTRICT OF 



COLUMBIA 



U-S. Small Business Administration, as Receiver for Acorn 

Technology Fund, LP, SUBPOENA IN A CIVIL CASE 

Plafntrffe Civil Action No. 05-0190 (JTG) -. 

ft . pt . 1A , t , , L V- " t , ^ Related Csse No. 03-0070 (JTG) 

Smith, Strstton, Wtee, Heher & Brennan, LLP, et ate., v J 

Defendants ^ 



Mp£5B 



TO: Thomas Moms 

SmaN Business Administration 
409 3rd Street, S.W, 
Washington, D,C, 20416^0001 

n YOU ARE COMMANDED to appear in the United States District Court at the ptece, date, and time specified 
below to testify in the above case. 



PLACE OF TESTIMONY 



COURTROOM 



DATE AND TIME 



ES YOU ARE COMMANDED to appear at the place, date, and time specified below to tesSfy at the taking of \ 
deposition in the above case. 



PLACE OF DEPOSITION 

MpCarter & EagKsta, LLP 
300 E. Lombard Stnset 
JJaMmorg, Maiyland 21202-3219 



DATE AMD TIME 

December 21* 2006 at 10:00 aja. 



□ YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (list documents or objects): 



PLACE 



DATE AND TIME 



□ YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this sutf that Is subpoenaed for the taking of a deposition shali designate one 
or more officers, directors, or managing agents, or other persons who consent to testify on fte behalf, and may set 
forth, for each person designated, the* matters on which the person wlU testify. Federal Rules of Civil Procedure 



~ ; ^iSStJiNSOFFICERSij 



Steven A. B' 




iTE IF ATTORNEY i=OR PLAINTIFF OR 



jbr Defendants) 



DATE AND TIME 
Septeanber26,2006 



ISSUING OFFICERS NAME, ADDRESS AMD PHONE NUM&ER 

MeCarter & En^ish, LLP, £our Gateway Center, 100 Mulberry Street, Newark, W 071 01 
(973)622-4444 



1 if aclio* h pending in dsiiici tUftfir lhao sTsWct of fsauBftcs, miz tfstiii undor teas number 



(Sfca RuIb 45, Fsdwaf Rfe ef CMI Procedure, Parts C S D gf* Rffrerae) 
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PROOF OF SERVICE 



OATE 



PLACE 



SERVED 

SERVED ON (PR\m NAME) 



MANNER OF SERVICE 



SERVED BY (PRINT NAME) 



TITLE 



DECLARATION OF SERVER 



I declare under penalty of perjury under the i£w$ of the United Sistes of America that the foregoing information 
contained in the Proof of Service Is true and correct. 



Executed on 



DATE 



SIGNATURE OF SERVER 



APDRESS Of SERVER 



RUt,E 45, Federal Rules of Civil Procedure, Parts C & D: ' 
(c) PROTECTION OF PERSONS SUB JECHT TO SUBPOENAL 

(1) A party or an attorney responsible for the issuance end Service 
of a subpoena ehsit take reasonable steps to avoid imposing undue 
burden or expanse oa & person subject to that subpoena- The court on 
behalf Of which tha Subpoena was Issued ehaU enforce thte duty and 
rmpoB&vpon ihfe party or attorney in breach of this duly an appropriate 
sanptton which may Muds, but is not limited to r lost earnings and a 
reasonable attorney^ lee, 

(2) (A) A person commanded to produce and permit Inspection and 
copying of designated books, papers, documents or tangible things, or 
Inspection of premises need not appear in person at the place of 
production or inspection unless commanded to appear for deposition, 
hearing or tiiah 

(B) Subject to paragraph (d)(2) of Sits rule, a person commanded 
to produce and permit inspecllon and copying may, within 14 days alter 
service erf subpoena or before the fime specified for compliance \f such 
tfrne is less than 14 days after service, serve upon the party or attorney 
designated h the subpoena wrflten objection to Inspection or copying of 
any or all of the designated materials or of the premises. If objection Is 
made, fhe parly serving the subpoena shsll not be enM$6 to Inspect and 
copy materials or Inspect the premises except pursuant to an order of the 
court by which the subpoena was issued. If p&Jeoifon has been made, the 
pany serving She subpoena may, upon mtice to the person commanded to 
produce, move at any time for an order to compel the production, Such an 
order to compel production *hafi protect any person who is not a party or 
an officer of a party from significant expense resulting from the Inspection 
and copying commanded, 

(3) (A) On tJmsJy motion, the court by which a subpoena was Issued 
shall quash or modify the subpoena if It 

(0 (ails to allow reasonable time for compliance; 

(ii) reqytres 3 person who Is not a party or an officer of 
a party to travel to a place more than 100 miles from the place where (fiat; 
person resides, Is employed or regularly transacts business in 



Person, except that, sufejject to me precisions of clause (c){3XB)pii) of this 
rule, such a person may In order to attend Mai be commanded to travel 
from any such place within ths stats In which me trial Is held, or 

(*«} requires disclosure of privileged or other protected 
matter and no exception or waiver applies, or 

(iv) subjects a person to undue burden 
(B)ifasubposrat 

(0 requires disclosure of a traide secret or other confidential 
research, development, or commercial Information, or 

(SI) requires dtedosure of an unrelated experts opinion or 
Information not describing specific events or occurrences hi dispute and 
resulting from the experts study made not at me request of any parry, or 

(III) requires a person who fe not a party or an officer of a 
party to Incur substantial expense to travel mors than 100 miles to attend 
trial, the court may, lo protect « person subject to or affected by me 
subpoena, quash or modify the subpoena, or, if the part In whose behalf 
me subpoena te issued shovtfs a substantial need for me testimony or 
material that cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoena b addressed wfll be reasonably 
compensated, the court may order appearance or production only upon 
specified conditions, 
(d) DUTIES IN RESPONDING TO SUBPOENA, 

(1) A person responding to a subpoena to produce documents shall 
produce them as they are kept In the usual course of business or shall 
Organlzs and tefcst ftSm to oorresporid with the ^ate^Otfe* in the demand. 

(2) When intbrma&ori subject to a subpoena fe withheld on a cfalm 
Slat it is privileged or subject 10 prafecHdn as (rial preparation materials* 
the esteim shall be mads express^ and shall be supported by a description 
of ifte nature of the documents, communications, or things not produced 
that fe sufficient to enable the demanding party to contest the claim. 



M£1\5*£*147.T 



x_£XX^t*K*mti: 



Case 1 :06-mc-0047i-EGS Document 1-2 Filed 1 0/27/2006 Page 7 of 1 2 



Issued by the w 

UNITED STATES DISTRICT COURT 



U.S. Small Business Administration, as Receiver for Acorn 
Technology Fund, LP, 

Plaintiffs 
v. 
Smith, Stratton, Wise, Heher & Brennan, LLP, et als., 

Defendants 

TO: Johnny A. Kitts 

Small Business Administration 
409 3rd Street, S.W, 
Washington, D,C, 2041 6-0001 



DISTRICT OF 



COLUMBIA 



SUBPOENA IN A CIVIL CASE 

Civil Action No, 05-0190 (JTG) - 
Related Case No, 03-0070 (JTG) 



Mo£MI2 



□ YOU ARE COMMANDED to appssr in the United States District Gourt at the plage, date, and time specified 
befow to testily in the above case. 

PCACE OF TESTIMONY ~~ " 



COURTROOM 



DATE AND TIME 



S YOU ARE COMMANDED to appear at the place, date, and tfme specified below to testify at the taking of a 
deposition in the above case, The deposition shall be recorded by stenographic means. 



FUQ6 OF DEPOSITION 

McCarter & English, LIJ 
300 % Lombard Street 
Battimore, Maryland 21202-3219 



DATE AND JWZ 

Odotcir 30, 2006 at 10:00 ajn. 



D YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (list documents or objects); 



PIACE 



date amp time 



Q YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this suit that te subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set 
forth; for each person designated, the matters on which the person wifl testify. Federal Rutes of Civlj Procedure 



I ISSUING OFFICER sipf^TURE AND 71 
OSFENOJWr 



IStffviesA/ 



Lit 




HTE IF ATTORNEY FOR PLAINTIFF OR 



Defendant (s) 



DATE AND TIME 
September 26 f 2006 



ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

McCarter <& English, LLP, Four Gateway Center, 1 00 Mulberry Street, Newark, NJ 071 01 
(973)632-4444 , 

{See ftufe 4S t Fttta* SMsa trf ChM Prec&tfwfc Psrfe C & D cr> Ftaw*) 
1 If action is pending In district olher ihan die&ki gf Jssuanta, slate dflalrfcL under cs$& number 
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PROOF OF SERVICE 



DATE 



PLACE 



SERVED 



SERVED ON (PRINT NAME) 



MANNER Of SERVICE 



SERVED BY (PJWT NAMHF 



TfTLE 



DECLARATION OF SERVER 



I declare under penalty <rf perjury under the Jaws of the United States of America that the foregoing information 
contained in the Proof of Service is true and correct 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of Civil Procedure* Parts C & D; 
(c) PROTECTION OF PERSONS SU&JECT TO 5UBPQEMA& 

(1) A party or an attorney responsible for the issuance and service 
of a subpoena sbatf take reasonable steps to avoid imposing undue 
burden or expense on @ person subject to (hat subpoena. The court on 
behalf of which tte subpoena was issued shall enforce this duty and 
Impose upon the parly or attorney in breech of this duty an appropriate 
sanction which msy Include* but & not limited to, test earnings and a 

f reasonable alfomeyte fee. 

(2) (A) A person commanded to produce and permit inspection and 
copying of designated books, papers, dqcumenfe or tangible thrnps, or 
Inspsotfon of pramfees need not sppaaf In person at the place of 
production or inspection unless commanded fo appear for deposition, 
hearing or triaL 

(B) Sutyect to paragraph (d)(2) Q* this rule E 3 person commanded 
to produce and permit inspection and copying may, within 14 days after 
service of subpoena or before the time specified for compliance ff such 
time is Jesa than 14 days after service; &eive upon the party or attorney 
designated In the subpoena written objection to Inspection or copying of 
any or aft of the designated materials or of the premises, if objection \s 
ma6s % fh& party serving fro atibpoena shall not ba enfiflsd to Inspect and 
copy materials or Inspect the premises except pursuant to an order of £h3 
ccourt by whfphfiie subpoena was Issued. \f objection has bean made, the 
party serving the subpoena may, upon nonce to the person commanded to 
produce; move at my, fee (or an order to compel file production. Such m 
fanfcrfo oompal production shall protect any person who Is not a party or 
iin officer of a: party firpm significant expense result from the mspectlon 
and copying commanded. 

(3) (A) On timely motion, the court by -which a subpoena w&s Issued 
shaM quash or modify ^i& subpoena if Jt 

(I) fails to allow reasonable time (for compliance; 

pi) requires a person who te not a- party or an officer of 
a party to travel to a pface more than 100 miles from the place where that 
person resides, is employed or regularly transacts business in 



Person, except tfjat, subject to the provisions of clause (p)(3XB)(rlp) ofthfe 
ruts, such a person may In order to attend MaJ be commanded to travel 
from any such place wlihin ibe state in which the trial Is held, or 

(til) requires disclosure of privileged or other protected 
matter and no exception or waiver apples, or 

(lv) subjects a person to un&ii& burden 

(&) If a subpoena 

<f) requires disclosure of a trade secret or other confidential 
reseat oh, d weioprneni, or cornm erciaf Information, or 

fli) requires disclosure of an unrelated expert's opinion or 
Information not describing specific events or occurrences in dispute and 
resulting from the expert's study made not at th^ request of any party, or 

(»0 requires a person who b not a party or an officer of a 
party to Incur substantia! expense to travel mors than 100 miles to attend 
trial, the oourt may, to protect e parson subject to or affected by the 
subpoena, quash or modify the subpoena, or, If the part m whose behalf 
the subpoena Is issued shows a substantia* need for the testimony or 
material that cannot b* otherwise met without undue hardship and assures 
that the person to whom the subpoena h addressed will be reasonably 
compensated, the court may order sppeatenca or production only upon 
specified conditions. 

(d) DUTIES IN RESPGNG?M<3 TQSUBPOB*V 

(1) A person responding fo a subpoena to produce documents shall 
produce th&m a? they are kept in the usual course of business or shall 
organfete and fabef ibem to correspond vtf lb the categories in Jhe demand. 

(2} When information subject to a subpoena Is withheld on a claim 
that it Is privileged or subject to protection sis trial preparation materials, 
the claim sh^l be made sxprfcssiy and shall be supported by a description 
Of the nature of #\e documents, communlcsSon^, or things not produced 
that (& sufficient to enable the demanding party to contest the cfetm. 
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Issued by the 
UNITED STATES DISTRICT COURT 



DISTRICT OF 



COLUMBIA 



U.S. Small Business Administration, as Receiver for Acorn 
Technology Fund, LP. 

Plaintiffs 
v. 
Smith, Stratton, Wise, Heher & Brennan, LLP, et ais., 

Defendants 



SUBPOENA IN A CIVIL CASE 

Civil Action No. 05-0190 (JTG) - 
Related Case No. 03-0070 (JTG) 



TO: Walter Peterson , J r. 

1661 B South Hayes Street 
Arlington, VA 22202 



Q YOU ARE COMMANDED to appear in the United States District Court at the place, date, andtime. specified 
beiow to testify in the above case. The deposition shall be recorded by stenographic means. 



PLACE OF TESTIMONY 



COURTROOM 



DATE AMD TIME 



YOU ARE COMMANDED to appear at the place, date, and time specified beiow to testify at the taking of a 
deposition in the above case. 



PLACE OF DEPOSITION 

McCarter & English, LLP 
300 E. Lombard Street 
Baltimore, Maryland 21202-3219 



DATE AND TIME 

November 8, 2006 at 10:00 a.m. 



□ YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the piace, date, and time specified below (list documents or objects): 



PWCE 



DATE AND TIME 



t3 YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set 
forth, for each person designated, the matters on which the person will testify. Federal Rules of Civil Procedure 
30(b)(S)7 



ISSUING OFFICER SlGNATtf RIBAND 
DEFENDANT 




ORNEY FOR PLAINTIFF OR 



Steven A. Becicelmaiyfeq^ ASomeys Jot Defendant (s) 



DATE AND TIME 
October 17, 2006 



ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

McCarter & English, LLP, Four Gateway Center, 100 Mulberry Street, Newark, NJ 07101 
(973)622-4444 

(See Rule 45, Federal Rules of Civil Procedure, Parte C & D on Reverse) 
1 tf Etfaon is p&ntSfr>9 in dftsftriicl other than district of issuar»ce p steite district urreier case murfcer 
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PROOF OF SERVICE 




SERVED 


DATE 


PLACE 




SERVED ON (PRINT NAME) 




MANNER OF SERVICE 




SERVED BY (PRfNT NAME} 




TITLE 








DECLARATION OF SERVER 





I declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in the Proof of Service is true and correct. 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of Civil Procedure, Parts C & D: 
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS, 

(1) A party or an attorney responsible for the issuance and service 
of a subpoena shall take reasonable steps to avoid imposing undue 
burden or expense on a person subject to that subpoena. The court on 
behalf of which the subpoena was issued shall enforce this duty, and 
impose upon the party or attorney in breach of this duty an appropriate 
sanction which may include, but Is not limited to, lost earnings and a 
reasonable attorney's fee. 

(2) (A) A person commanded to produce and permit inspection and 
copying of designated boofcs, papers, documents or tangible things, or 
inspection of premises need not appear in person at the place of 
production or inspection unfess commanded to appear for deposition, 
hearing or trial. 

., (B) Subject to paragraph (d)(2) of this rule, a person commanded 
to produce and permit inspection and copying may, within 14 days after 
service of subpoena or before the time specified for compliance if such 
time is less than 14 days after service, serve upon the party or attorney 
designated in the subpoena written objection to inspection or copying of 
any or all of the designated materials or of the premises. If objection is 
madeg the party serving the subpoena shall not be entitled to inspect and 
copy materials or inspect the premises except pursuant to an order of the 
court fey which the subpoena was issued. If objection has been made, the 
party s^rvirig the subpoena may > upon notice to the person commanded to 
produce, move at any time for an order to compel the production. Such an 
order to compel production shall protect any person who fs not a party or 
an officer of a party from significant expense resulting from the inspection 
and copying commanded. 

(3) (A) On timely motion, the court by which a subpoena was issued 
shall quash or modify the subpoena if it 

(0 fails to allow reasonable time for comp fiance; 

{)}) requires a person who is not a party or an officer of 
a party to travel to a place more than 100 miles from the place where that 
person resides, is employed or regularly transacts business in 



Person, except that, subject to the provisions of clause (c)(3){B)(iii) of this 
rule, such a person may in order to attend trial be commanded to travel 
from any such place within the state in which the trial is held, or 

(iii) requires disclosure of privileged or other protected 
matter and no exception or waiver applies, or 

(iv) subjects a person to undue burden 

(B) if a subpoena 

(i) requires disclosure of a trade secret or other confidential 
research, development, or commercial information, or 

(ii) requires disclosure of an unretained expert's opinion or 
information not describing specific events or occurrences in dispute and 
resulting from the expert's study made not at the request of any party, or 

(iii) requires a person who is not a party or an officer of a 
party to incur substantial expense to travel more than 100 miles to attend 
trial, the court may/to protect a person subject to or affected by the 
subpoena, quash or modify the subpoena, ot t if the part in whose behalf 
the subpoena is issued shows a substantial need for the testimony or 
material that cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoena is addressed will be reasonably 
compensated, the court may order appearance or production- only upon 
specified conditions. 

(d) DUTIES IN RESPONDING TO SUBPOENA, 

(1) A person responding to a subpoena to produce documents shalf 
produce them as ^hey are kept in the usual course of business or shall 
organize and labefthem to correspond with the categories in the demand. 

(2) When information subject to a subpoena is withheld on a claim 
that it is privileged or subject to protection as trial preparation materials, 
the claim shall be hiade expressly and shall be supported by a description 
of the nature of the documents, communications, or things not produced 
that is sufficients enable the demanding party to contest the claim. 



ME1V587074S.I 
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Issued by the 
UNITED STATES DISTRICT COURT 



DISTRICT OF 



COLUMBIA 



U.S. Small Business Administration, as Receiver for Acorn 
Technology Fund, LP. 

Plaintiffs 
v. 
Smith, Stratton, Wise, Heher & Brennan, LLP, et als., 

Defendants 



SUBPOENA IN A CIVIL CASE 

Civil Action No, Q5-019G (JTG) - 
Related Case No. 03-0070 (JTG) 



TO: Charles Sjoquist 

Small Business Administration 
409 3rd Street, S.W. 
Washington, D.C, 20416-0001 

□ YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified 
below to testify in the above case. 



PLACE OF TESTIMONY 



COURTROOM 



DATE AND TIME 



YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition in the above case. The deposition shall be recorded by stenographic means. 



PLACE OF DEPOSITION 

McCarter & English, LLP 
300 E. Lombard Street 
Baltimore, Maryland 21202-3219 



DATE AND TIME 



November 1, 2006 at 10:00 a.m. 



□ YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (list documents or objects): 



PLACE 



DATE AND TIME 



□ YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testily on its behalf, and may set 
forth, for each person designated, the matters on which the person will testify. Federal Rules of Givfl Procedure 
30(b)(6)/ ________ ' ,. 




ISSUING OFFICE* SH 

DEFENDANT 



Steven 



IF ATTORNEY FOR PLAINTIFF OR 



rxieys for Defendant (s) 



DATE AND TIME 
September 26, 2006 



ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

McCarter & English, LLP, Four Gateway Center, 100 Mulberry Street, Newark, NJ 07101 
(973) 622 -4444 



{See Rule 45, Federal Ruies of Civil Procedure, Parts C £ D on Reverse) 
1 If action is pending in district other than district of issuance, state district under case number 
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PROOF OF SERVICE 



DATE 



PLACE 



SERVED 



SERVED ON (PRINT NAME) 



MANNER OF SERVICE 



SERVED BY (PRINT NAME) 



TITLE 



DECLARATION OF SERVER 



I declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in the Proof of Service is true and correct 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of Civil Procedure, Parts C & D: 
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 

(1) A party or an attorney responsible for the issuance and service 
of a subpoena shall fake reasonable steps to avoid imposing undue 
burden or expense on a person subject to thai subpoena. The court on 
behalf of which the subpoena was issued shall enforce this duty and 
impose upon the party or attorney in breach of this duty an appropriate 
sanction which may include, but is not limited to, lost earnings and a 
reasonable attorney's fee. 

(2) (A) A person commanded to produce and permit inspection and 
copying of designated books, papers, documents or tangible things, or 
inspection of premises need not appear in person at the place of 
production or inspection unless commanded to appear for deposition, 
hearing or trial. 

(B) Subject to paragraph (d)(2) of this rule, a person commanded 
to produce and permit inspection and copying may, within 14 days after 
service of subpoena or before the time specified for compliance if such 
time is less than 14 days after service, serve upon the party or attorney 
designated in the subpoena written objection to inspection or copying of 
any or ail of the designated materials or of the premises. If objection is 
made, the party serving the subpoena shall not be entitled to inspect and 
copy materials or inspect the premises except pursuant to an order of the 
court by which the subpoena was issued. If objection has been made, the 
party serving the subpoena may, upon notice to the person commanded to 
produce, move at any time for an order to compel the production. Such an 
order to compel production shall protect any person who is not a party or 
an officer of a party tram significant expense resulting from the inspection 
and copying commanded, 

(3) (A) On timely motion, the court by which a subpoena was issued 
shall quash or modify the subpoena if it 

(i) fails to allow reasonable time for compliance; 

(ii) requires a person who is not a party or an officer of 
a party to travel to a place! more than 100 mjles from the place where that 
person resides, is employed or regularly transacts business in 



Person, except that, subject to the provisions of clause (c)(3)(B)(iii) of this 
rule, such a person may in order to attend trial be commanded to travel 
from any such piace within the state in which the trial is held, or 

(iii) requires disclosure of privileged or other protected 
matter and no exception or waiver applies, or 

(iv) subjects a person to undue burden 
(B) If a subpoena 

(i) requires disclosure of a trade secret or other confidential 

research, development, or commercial Information, or 

(ii) requires disclosure of an unrefajned expert's opinion or 
information not describing specific events or occurrences in dispute and 
resulting from the expert's study made not at the request of any party, or 

(iii) requires a person who is not a party or an officer of a 
party to incur substantial expense to travel more than 100 miles to attend 
trial, the court may, to protect a person subject to or affected by the 
subpoena, quash or modify the subpoena, or, if the part in whose behalf 
the subpoena is issued shows a substantial need for the testimony or 
material that cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoena is addressed will be reasonably 
compensated- the court may order appearance or production only upon 
specified conditions. 

(d) DUTIES IN RESPONDING TO SUBPOENA. 

(1) A person responding to a subpoena to produce documents shall 
produce them as they are kept in the usual course of business or shall 
organize and label; thern to correspond with the categories in the demand. 

(2) When information subject to a subpoena is withheld on a claim 
that it is privileged or subject to^protection as trial preparation materials, 
the claim shall be made expressly and shall be supported by a description 
of the nature of the documents, communications, or things not produced 
that is sufficient to enable the d emahding party to contest the claim . 



ME1\5863095J 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 



U.S. SMALL BUSINESS ADMINISTRATION, 
as Receiver for Acorn Technology Fund, L.P., 

Plaintiff, 



SMITH, STRATTON, WISE, 
HEHER & BRENNAN, LLP, et al., 

Defendants. 



FILED 



OCT *7 2006 

CA.No. 05-190 MHm „* 

mwi my?R WHwrmorai, clerk 

8 8. DISTRICT CiUB^ 
(GILES, C.J.) 

ORDER 



AND NOW, this 



PROTECTIVE ORDER 



day of 



_, 2006, upon consideration of the 



Motion for Protective Order Against Smith, Stratton, Wise, Heher & Brennan, LLP, Richard 
Pinto and Marsha Novick (collectively, the "Smith Stratton Defendants") filed by non-party U.S. 
Small Business Administration ("SB A") and the Smith Stratton Defendants' response thereto, if 
any, it is hereby ORDERED that: 

L SBA's Motion for Protective Order is GRANTED. 

2. SB A has invoked 13 CF,R. § 102.10 and applicable case law to limit testimony 
from current SB A employees. Other than the limited discovery from S. Mead and Thomas 
Morris identified in this Protective Order, the deposition discovery sought from current and 
former SBA employees shall not be had except by judgment in a civil action against SBA. 
SBA's production of written documents has made deposition subpoenas directed to other SBA 
employees unnecessary. 

3 . The Smith Stratton Defendants have failed to meet their burden under the Federal 



Rules of Civil Procedure, Rule 26, to establish that their need for testimony outweighed the 
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burden upon SBA and the proposed deponents who are former SB A employees. Deposition 
discovery sought from former SBA employees shall not be had 

4. Furthermore, unless otherwise agreed in writing by SBA, the depositions of 
Thomas G. Morris and S, Mark Mead may only be taken under the following protective 
conditions and limitations: (a) the depositions are limited to a total of four hours each; (b) the 
depositions shall be conducted on a single day in Washington, D.C. at a date and time mutually 
convenient to the witnesses, SBA, the Smith Stratton Defendants and other parties in this 
litigation. 

5. In addition, Thomas G. Morris and S. Mark Mead may refuse to answer any 
question or questions concerning any of the following: (a) matters that do not specifically 
concern an allegation made in the Complaint filed in this civil action; (b) events occurring 
outside of the time period January 1, 1995 through January 17, 2003; (c) information or 
documents other than those which SBA received from, or transmitted to, a person or persons not 
employed by the United States Government; (d) events that are not within their actual, personal 
knowledge; (e) matters not within their respective scope of authority; (f) matters concerning any 
unofficial or unpublished interpretations, discussions or thoughts about any SBA or other federal 
policy, practice, regulation or statute; (g) matters concerning any internal deliberations within 
SBA; (h) matters that are hypothetical or call for speculation; (i) matters involving civil or 
criminal law enforcement issues of the U.S. Department of Justice, any of its offices or of SBA's 
Office of Inspector General. 

5. Nothing in this Order shall limit SBA and/or any deponents in asserting any 
applicable privileges, 

BY THE COURT: 



HON. JAMES T. GILES, CHIEF JUDGE 

2 
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IN THE UMTED STATES DISTRICT COURT 
FbR THE EASTERN DISTRICT OF PENNSYLVANIA 



U.S. SMALL BUSINESS ADMINISTRATION, 
as Receiver for Acorn Technology Fund, L.P., 

Plaintiff, 
v. 

SMITH, STRATTON, WISE, 
HEHER & BRENNAN, LLP, et aL, 

Defendants. 



CA No. 05-190 
(GILES, C.J.) 
MOTION 



SBA'S MOTION FOR PROTECTIVE ORDER 

For the reasons set forth in the accompanying Memorandum of Law, which is 
incorporated by reference herein, Plaintiff, the U.S. Small Business Administration ("SB A") in 
its capacity as a federal regulatory agency and a non-party in this suit, by and through its 
undersigned attorneys, hereby respectfully moves this Court under Rule 26(c) of the Federal 
Rules of Civil Procedure, Davis Enterprises v. EPA, 977 F.2d 1181 (3 rd Cir. 1989), c^t. den., 
493 U.S. 1070 (1990), and In re Sealed Case, 141 F.3d 337 (D.C. Cir. 1998) to enter a Protective 
Order that discovery not be had from deposition subpoenas issued to current and former SBA 
employees by counsel for Smith Stratton, Wise, Heher & Brennan, LLP, Richard Pinto and 
Marsha Novick. After reasonable effort, counsel for SBA and counsel for the Defendants have 
been unable to resolve the dispute and reach agreement about limiting the scope and number of 
subpoenas directed to current and former SBA employees. 

Respectfully submitted this 27th day of October, 2006. 

PATRICK L. MEEHAN 
United States Attorney 

VIRGINIA A. GIBSON 
Assistant United States Attorney 
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Chief, Civil Division 



SUSAN R BECKER 
Assistant United States Attorney 
615 Chestnut Street, suite 1250 
Philadelphia, PA 19106 
Telephone: (215)861-8310 



By: 

Thomas W. Rigby 

Chief Counsel for SBIC Liquidation 

U.S. Small Business Administration 

409 Third Street, S.W., 7th Floor 

Washington, D.C. 20416. 

(202) 619-1610 

Attorney for SB A 
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CERTIFICATE OF SERVICE 

I hereby certify that on this date, I caused a true and correct copy of the foregoing 
documents and an accompanying Memorandum of Law to be served by United States First Class 
Mail, postage prepaid, upon all counsel of record and unrepresented parties at the addresses 
listed: 



Robert Mintz, Esq. 

Alitia Stbckwell, Esq. 

Steven A. Beckelman, Esq. 

McCarter ■& English, LLP 

Four Gateway Center 

100 Mulberry Street 

Newark, New Jersey 07102-4056 

Alexander Kerr, Esq. 

Lisa M. Salazar, Esq. 

McCARTER & ENGLISH, LLP 

Mellon Bank Center 

1735 Market Street, Suite 700 

Philadelphia, PA 19103 

Joseph M. Fioravanti, Esq, 
2 1 7 North Monroe Street 
P.O.Box 1826 
Media, PA 19063 

Stephen D. Brown, Esq. 
Thomas H. Lee, II, Esq. 
Patricia A, McCausland, Esq. 
DECHERT, LLP 
Cira Centre 
2929 Arch Street 
Philadelphia, PA 19104 

Robert N. de Luca, Esq. 
4 Wingstone Lane 
Devon, PA 19333 



Patrick K. McCoyd, Esq. 
Matthew Newcomer, Esq. 
POST & SCHELL 
4 Perm Center '. 
1600 JFK Boulevard 
Philadelphia, PA 19103 

John B. Torkelsen, pro se 
350 South River Road 

Apartment A- 14 
New Hope, PA 18938 

Leif Torkelsen, pro se 
3029 Green Arbor Lane 
Dublin, Ohio 43 107 

R. Wood Tate, pro se 
237 Elm Road 
Princeton, NJ 08540 

Acorn Technology Partners, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Princeton Technology Management, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 



BY: 



Christopher Rooney, Esq. 

Anne Peterson, Esq. 

Carmody & Torrance, LLP 

195 Church Street 

P.O. Box 1950 

New Haven, Connecticut 06509 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



U.S. SMALL BUSINESS ADMINISTRATION, 
as Reeeiver for Acorn Technology Fund, L.P., 

Plaintiff, 



SMITH, STRATTON, WISE, 

HEHER & BRENNAN, LLP; 

RICHARD J. PINTO; MARSHA L. NOVICK; 

JOHN B. TORKELSEN; RICHARD D. PROPPER; 

LEIF TORKELSEN; R WOOD TATE; 

CHRISTINE SWEENEY; 

ACORN TECHNOLOGY PARTNERS, LLC; 

PRINCETON TECHNOLOGY 

MANAGEMENT, LLC; 

ACORN CONNECTICUT INVESTMENTS, LP; 

DANIEL P. BEHARRY 

Defendants. 



Misc. No. 



Related Case No. 05-190 
in the U.S. District Court for 
the Eastern District of 
Pennsylvania (Judge Giles) 

[proposed] ORDER 



ORDER STAYING PROCEEDINGS AND DEFERRING TO TRIAL COURT 

AND NOW, this day of , 2006, upon 

consideration of the Motion for Stay, Protective Order and Deferral filed by the U.S. 
Small Business Administration ("SBA") and the response thereto by Smith, Stratton, 
Wise, Heher & Brennan, LLP, Richard Pinto and Marsha Novick (collectively, the 
"Smith Stratton Defendants"), if any, it is hereby ORDERED that: 

1 . SBA' s Motion for Stay, Protective Order and Deferral is GRANTED. 

2. The Court hereby defers to the trial court in the underlying matter, the 
U.S. District Court for the Eastern District of Pennsylvania, C.A. No. 05-190 (Judge 
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Giles), to resolve discovery issues concerning the subpoenas issued through this Court by 
counsel for the Smith Stratton Defendants to S. Mark Mead, Thomas Morris, Johnny 
Kitts, William Malloy, Walter Peterson and Charles Sjoquist. 

3. This proceeding is stayed until further Order of the Court. 

SO ORDERED. 

DATED: BY: 



UNITED STATES DISTRICT COURT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 



U.S. SMALL BUSINESS ADMINISTRATION, ) 

as Receiver for Acorn Technology Fund, L.P., ) C.A. No. 05-190 



) 
Plaintiff, ) (GILES, C.J.) 

v. ) 

) ORDER 



SMITH, STRATTON, WISE, ) 

HEHER & BRENNAN, LLP, et al., ) 

) 
Defendants. ) 



PROTECTIVE ORDER 

AND NOW, this day ofr __, 2006, upon consideration of the 

Motion for Protective Order Against Smith, Stratton, Wise, Heher & Brennan, LLP, Richard 
Pinto arid Marsha Novick (collectively, the "Smith Stratton Defendants") filed hy non-party U.S. 
Small Business Administration ("SBA") and the Smith Stratton Defendants' response thereto, if 
any, it is hereby ORDERED that: 

1. SBA's Motion for Protective Order is GRANTED. 

2. SBA has invoked 13 C.F.R. § 102.10 and applicable case law to limit testimony 
from current SBA employees. Other than the limited discovery from S. Mead and Thomas 
Morris identified in this Protective Order, the deposition discovery sought from current and 
former SBA employees shall not be had except by judgment in a civil action against SBA. 
SBA's production of written documents has made deposition subpoenas directed to other SBA 
employees unnecessary. 

3 . The Smith Stratton Defendants have failed to meet their burden under the Federal 
Rules of Civil Procedure, Rule 26, to establish that their need for testimony outweighed the 
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burden upon SBA and the proposed deponents who are former SBA employees. Deposition 
discovery sought from former SBA employees shall not be had 

4. Furthermore, unless otherwise agreed in writing by SBA, the depositions of 
Thomas G. Morris and S. Mark Mead may only be taken under the following protective 
conditions and limitations: (a) the depositions are limited to a total of four hours each; (b) the 
depositions shall be conducted on a single day in Washington, D.C. at a date and time mutually 
convenient to the witnesses, SBA, the Smith Stratton Defendants and other parties in this 
litigation, 

5: In addition, Thomas G. Morris and S. Mark Mead may refuse to answer any 
question or questions concerning any of the following: (a) matters that do not specifically 
concern an allegation made in the Complaint filed in this civil action; (b) events occurring 
outside of the time period January 1, 1995 through January 17, 2003; (c) information or 
documents other than those which SBA received from, or transmitted to, a person or persons not 
employed by the United States Government; (d) events that are not within their actual, personal 
knowledge; (e) matters not within their respective scope of authority; (f) matters concerning any 
unofficial or unpublished interpretations, discussions or thoughts about any SBA or other federal 
policy, practice, regulation or statute; (g) matters concerning any internal deliberations within 
SBA; (h) matters that are hypothetical or call for speculation; (i) matters involving civil or 
criminal law enforcement issues of the U.S. Department of Justice, any of its offices or of SBA' s 
Office of Inspector General 

5. Nothing in this Order shall limit SBA and/or any deponents in asserting any 

applicable privileges. 

BY THE COURT: 



HON. JAMES T. GILES, CHIEF JUDGE 

2 
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IN THE UNITED St ATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 



) 


C.A. No. 05-190 


) 




) 


(GILES, C.J.) 


) 




) 


MOTION 


) 




) 




) 




) 





U.S. SMALL BUSINESS ADMINISTRATION, 
as Receiver for Acorn Technology Fund, L J\, 

Plaintiff, 



SMITH, STRATTON, WISE, 
HEHER & BRENNAN, LLP, et aL, 

Defendants. 



SBA'S MOTION FOR PROTECTIVE ORDER 

For the reasons set forth in the accompanying Memorandum of Law, which is 
incorporated by reference herein, Plaintiff, the U.S. Small Business Administration ("SB A") in 
its capacity as a federal regulatory agency and a non-party in this suit, by and through its 
undersigned attorneys, hereby respectfully moves this Court under Rule 26(c) of the Federal 
Rules of Civil Procedure, Davis Enterprises v. EPA, 977 F.2d 1181 (3 rd Cir. 1989), cert to., 
493 U.S. 1070 (1990), and hi re Sealed Case, 141 F,3d 337 (D.C. Cir. 1998) to enter a Protective 
Order that discovery not be had from deposition subpoenas issued to current and former SBA 
employees by counsel for Smith Stratton, Wise, Heher & Brennan, LLP, Richard Pinto and 
Marsha Novick. After reasonable effort, counsel for SBA and counsel for the Defendants have 
been unable to resolve the dispute and reach agreement about limiting the scope and number of 
subpoenas directed to current and former SBA employees. 

Respectfully submitted this 27th day of October, 2006. 

PATRICK L, MEEHAN 
United States Attorney 

VIRGINIA A. GIBSON 
Assistant United States Attorney 
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Chief, Civil Division 



SUSAN R.BECKER 
Assistant United States Attorney 
615 Chestnut Street, suite 1250 
Philadelphia, PA 19106 
Telephone: (215)861-8310 



By: 

Thomas W. Rigby 

Chief Counsel for SBIC Liquidation 

U.S. Small Business Administration 

409 Third Street, S.W., 7th Floor 

Washington, D.C. 20416 

(202) 619-1610 

Attorney for SBA 
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CERTIFICATE OF SERVICE 

I Hereby certify that on this date, I caused a true and correct copy of the foregoing 
documents and an accompanying Memorandum of Law to be served by United States First Class 
Mail, postage prepaid, upon all counsel of record and unrepresented parties at the addresses 
listed: 



Robert Mintz, Esq. 

Alitia Stockwell, Esq. 

Steven A. Beckelman, Esq. 

McCarter & English, LLP 

Four Gateway Center 

100 Mulberry Street 

Newark, New Jersey 07102-4056 

Alexander Kerr, Esq. 

Lisa M. Salazar, Esq. 

McCARTER& ENGLISH, LLP 

Mellon Bank Center 

1735 Market Street, Suite 700 

Philadelphia, PA 19103 

Joseph M. Fioravaiiti, Esq. 
217 North Monroe Street 
P.O. Box 1826 
Media, PA 19063 

Stephen D. Brown, Esq. 
Thomas H. Lee, II, Esq. 
Patricia A. McCausland, Esq. 
DECHERT, LLP 
Cira Centre 
2929 Arch Street 
Philadelphia, PA 19104 

Robert N. de Luca, Esq. 
4 Wingstone Lane 
Devon, PA 19333 



Patrick K. McCoyd, Esq. 
Matthew Newcomer, Esq. 
POST&SCHELL 
4 Penn Center 
1600 JFK Boulevard 
Philadelphia, PA 19103 

John B. Torkelsen, pro se 
350 South River Road 
Apartment A- 14 
New Hope, PA 18938 

Leif Torkelsen, pro se 
3029 Green Arbor Lane 
Dublin, Ohio 43107 

R. Wood Tate, pro se 

237 Elm Road 
Princeton, NJ 08540 

Acorn Technology Partners, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Princeton Technology Management, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 



BY: 



Christopher Rooney, Esq. 

Anne Peterson, Esq. 

Carmody & Torrance, LLP 

1.95 Church Street 

P.O. Box 1950 

New Haven, Connecticut 06509 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 



U.S. SMALL BUSINESS ADMINISTRATION, 
as Receiver for Acorn Technology Fund, L.P., 

Plaintiff, 



SMITH, STRATTON, WISE, 
HEHER & BRENNAN, LLP, et aL, 

Defendants. 



CA. No. 05-190 
(GILES, C J.) 
MEMORANDUM 



MEMORANDUM IN SUPPORT OF SBA'S 
MOTION FOR PROTECTIVE ORDER 



The United States Small Business Administration, in its capacity as a federal 
regulatory agency ("SBA"), through its counsel/ hereby moves this Court for a 
Protective Order for certain deposition subpoenas issued to current and former SB A 
employees by counsel for Defendants Smith, Stratton, Wise, here & Brennan, LLP, 
Marsha Novick and Richard Pinto (the "Smith Stratton Defendants"). SBA's request for 
relief is made under Rule 26(c) of the Federal Rules of Civil Procedure, Davis 
Enterprises v. EPA, 977 F.2d 1181 (3 rd Cir. 1989), cert dm., 493 U.S. 1070 (1990), and 



One of the undersigned, Thomas Rigby, of SB A, previously made an appearance in this matter on behalf 
of SBA in its capacity as Receiver. His appearance on behalf of SB A in its separate capacity as a federal 
regulatory agency is appropriate, as well, as there is nothing improper in SBA having "to carry water on at 
least two shoulders." Nevada v. United States , 463 U.S. 110, 128 (1983). These circumstances are merely 
reflective of "the nature of a democratic government that is charged with more than one responsibility; it 
does not describe conduct that would deprive the United States of the authority to conduct litigation on 
behalf of diverse interests/' Id, at 1 3 5 , 
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In re Sealed Case, 141 R3d 337 (D.C." Gir. 1998) for a Protective Order that discovery 

not be had. 

Justice Holmes stated that people must turn square corners, when they deal with 
the government, 2 They cannot blame the government for their own failures. This Court 
has already ruled that the Defendants cannot use a "blame it on SBA" defense against the 
Receiver. The Complaint in this matter alleges violations of SBA regulations. Those 
regulations require written submissions and require prior written approvals. SBA has 
produced to Defendants all such written documents. Whether those "square corners" 
were turned - or not - is a matter of written record in that production to the Defendants. 

Now, those same Defendants are seeking a proliferation of depositions of current 
and former SBA employees, SBA has decided that it will agree, under its "Touhy" 
regulation of 13 CRR. § 102,10, to allow limited depositions of two of its employees. In 
light of these circumstances, SBA has decided that the minimal relevance of any other 
deposition testimony from SBA personnel about who said what to whom is outweighed 
by the burden of the diversion of time, effort and resources of SBA. 

SBA identified its Touhy regulations and communicated its position to the Smith 
Strattdn Defendants. SBA has offered to work with the Defendants on stipulations 
concerning authenticity and has also offered affidavits. SBA has offered depositions of 
two SBA employees on relevant matters. SBA's decision not to agree to a proliferation 
of other depositions is neither arbitrary nor capricious, but rather rests on an appropriate 
legal basis under 13 C.RR § 102.10. For those depositions that SBA has approved to go 
forward (Messrs. Mead and Morris), SBA respectfully requests that they be limited in 
time and scope under a protective order under Rule 26(c). The undersigned certifies that 
2 Rock Island A & L.R. Co. V. United States , 254 U.S. 141, 142 (1920). 
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SBA has been unable to come to agreement with the Smith Stratton Defendants on these 

issues. 

I. PROCEDURAL POSTURE 

SBA is entitled to file a motion for a protective order in this Court under Rule 
26(c) that the discovery sought not be had, and has done so with this Motion. SBA is 
also entitled to file for a motion for stay and protective order in the issuing Court of the 
subpoenas so that this Court can resolve these issues completely. In re Sealed Case , 141 
F.3d 337 (D.C. Cir. 1998). SBA is doing so in the U.S. District Court for the District of 
Columbia and is also examining its options in the other issuing Courts. A copy of SBA' s 
motion in the District of Columbia (without exhibits), is attached as Exhibit A. 

SBA has exercised its discretion to invoke its "Touhy" regulation under 13 C.F.R. 
§ 102. 10 with respect to deposition subpoenas to current SBA employees. See United 
States ex rel. Touhy v. Ragen , 340 U.S. 462 (1951). To enforce those subpoenas, 
Defendants would have to file a law suit and obtain a judgment against SBA, as in the 
case of Davis Enterprises v. EPA, 977 F.2d 1181 (3 rd Cix. 1989), cert, den., 493 U.S. 
1070 (1990). Nevertheless, SBA also has the right under Rule 26(c) to move this Court 
for a protective order. In addition, as a practical matter, it is certainly an annoyance and 
distraction to SBA employees to be named in subpoenas and not have these issues fully 
resolved. 

In this Memorandum, SBA has outlined its basis for disapproving those 
subpoenas under SBA's authority under Touhy to "promulgate regulations which grant 
the agency discretion to determine whether to comply with subpoenas or requests for 
employee testimony in private litigation." Davis Enterprises, at 1 1 84. SBA's invocation 
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of its Touhy regulations makes such subpoenas futile unless and until the Smith Stratton 
Defendants obtain a judgment against SBA. SB A also seeks the protections in the 
proposed Protective Order for limited depositions of Mark Mead and Thomas Morris. 

SBA has not invoked regulations against deposition subpoenas directed to former 
SBA employees and takes no position on applicability thereto. SBA is representing those 
former employees with respect to their former employment in this matter and seeks a 
protective order that discovery not be had through those subpoenas under Rule 26(c). In 
the alternative, in the event the Court decides to allow depositions of former employees 
to proceed, SBA respectfully requests that they be limited under the same protective 
conditions sought for the Mead and Morris Depositions. 

II. FACTS 

A. Subpoenas Are Defective 

The subpoenas, as issued, are facially defective. The subpoena purportedly issued 
to Ruth Phillips (a current SBA employee) states that it was issued from the United States 
District Court for the "District of New York." See Exhibit B. No such District Court 
exists. 28 U.S. C § 1 12. 3 In addition, the Ruth Phillips subpoena, as well as all of the 
subpoenas issued from the United States District Court for the District of Columbia, 
direct that deposition testimony be taken in Baltimore, Maryland (See also Exhibit E, 
below). 

Rule 45(a)(2) is clear that: "A subpoena must issue as follows. . .(B) for 
attendance at a deposition, from the court where the deposition is to be taken. . ." 



' Thus, there is no court in which to file a motion to quash under Rule- 45. 
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(emphasis added). Those subpoenas are facially defective and unenforceable. See 

Highland Tank & Mfg. Co. v. PS ML fe 227 RR.D. 374, 380 (W.D. Pa. 2005) 

(reciting express language of Rule 45 and giving example that deposition subpoena must 

issue from the District Court where the deposition is to be taken). SBA requests that the 

Court grant a protective order that the discovery under defective subpoenas not be taken. 

B. SBA Has Fully and Properly Responded to Legitimate Discovery 
Requests 

1, SBA Has Already Produced All Relevant Documents 

Last May, attorneys for the Smith Stratton Defendants served SBA with a non- 
party subpoena 4 for production of SBA federal regulatory documents. SBA served its 
response and objections, and then made its production on June 30, 2006, which it has 
supplemented, as appropriate, A copy of the cover letter for that production is attached 
as Exhibit C 5 

Thereafter, there ensued an exchange of correspondence, which included a 
conflict of interest issue between SBA and McCarter & English (the attorneys for the 
Smith Stratton Defendants), as well as SBA's production of a privilege log and additional 
documents. The U.S. Department of Justice also weighed in on issues of privilege. 
Copies of SBA' s correspondence and the DO J letter are attached as Exhibit D (without 
internal, sub-attachments). Other than supplementation, as appropriate, the production is 
complete. SBA produced all written submissions to SBA, and prior written approvals by 
SBA, that concern Acorn . 



4 The Smith Stratton Defendants have correctly recognized that SBA, in its capacity as a federal regulatory 
agency, is not itself a party to this litigation. 

5 SBA has also produced documents and a privilege log to attorneys for Defendants Propper, Beharry and 
ACI ? while reserving objections to the manner in which the document request was made to SBA. 
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2. Despite Full Document Production, the Smith Stratton 

Defendants Sent SBA Subpoenas for Deposition Testimony 



On October 6, 2006, SBA received in its Visitors Center at its Headquarters in 
Washington, D.C. copies of new subpoenas from the Smith Stratton Defendants for 
depositions of the following current SBA employees: William H. Malloy, S. Mark Mead, 
Thomas G. Morris and Johnny Kitts. SBA also received a copy by letter of a subpoena to 
Walter Peterson, Jr., a former SBA employee. Copies of the subpoenas are attached as 
Exhibit E. 

SBA also learned by facsimile transmission that the Smith Stratton Defendants 
were purporting to have issued subpoenas to the following additional persons: 

(1) Current SBA employees: Ruth Phillips and Mitchell Greenberg (both 
addressed in New York City); 

(2) Former SBA employees: Ronald Cibolski (addressed to his home in 
Florida), Charles Sjoquist (addressed to SBA in Washington, D.C.); 

(3) Lawrence Bill (addressed to him at SBA's Headquarters in Washington, 
D.C., but who has never been an SBA employee) . 

Copies of those subpoenas are also part of Exhibit E (other than Ruth Phillips, see 
Exhibit B), 

Thus, there may be subpoenas for 10 or more depositions - some for multiple 
days each - of current or former SBA employees. SBA litigation counsel plan to 
represent current and former SBA employees, other than Michael Wyatt, 6 in order to 



6 In addition, the Smith Stratton Defendants have also issued a deposition notice of Michael Wyatt, as a 
party to the instant matter, not by subpoena to SBA. Mr. Wyatt is a former SBA employee who left SBA 
before the relevant time period in this action. Mr. Wyatt 5 s deposition was taken on October 19, 2006. Mr. 
Wyatt is not being sought as a witness with respect to anything he did while at SBA, He is already 
represented by counsel in this matter and SBA does not plan to represent him. 
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protect and defend confidential and privileged information of SBA obtained from that 
employment, as well as to protect SBA's rights under 1 3 C.F.R. § 1 02, 1 0. 

3* SBA Responded and Objected to the New Subpoenas 

None of the deposition subpoenas that SBA has seen set forth what testimony was 
being sought or why. The Smith Stratton Defendants did not contact SBA to explain the 
subpoenas. SBA promptly provided a written response with objections dated October 10, 
2006, a copy of which is attached as Exhibit F. Among other things, SBA's letter 
notified the Smith Stratton Defendants that SBA has the right to limit testimony from its 
employees under 13 C.F.R. § 102.10. SBA made clear that such testimony was largely 
irrelevant due to regulatory requirements for written submissions and prior written 
approvals. SBA offered limited depositions of S. Mark Mead and Thomas Morris. SBA 
also requested additional information concerning the purpose of the proposed depositions 
so that SBA and the Smith Stratton Defendants could attempt to reach a mutually 
agreeable plan for addressing all of these issues. SBA also offered to discuss stipulations 
as a way to avoid the burdens of deposition. 

Having received no response, written or otherwise, the undersigned contacted 
attorneys for the Smith Stratton Defendants by electronic mail on October 18, 2006 to 
attempt to resolve these issues, a copy of which is attached as Exhibit G. The Smith 
Stratton Defendants responded by letter dated October 24, 2006, a copy of which is 
attached as Exhibit H. That letter makes generalized statements about seeking "facts" 
about general allegations and unspecified defenses^ cross claims and a third-party 
complaint in the case. The only actual material "facts" identified are "funding of Acorn" 
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and "its alleged lack of compliance with SBA regulations regarding SBICs." 7 Also 
mentioned are the existence of conversations among unspecified SBA personnel and 
some of the defendants in the litigation. The letter states that: "Accordingly, the 
depositions could conceivably lead to admissible evidence. . ." (emphasis supplied). The 
letter also states the Smith Stratton Defendants seek to avoid "surprise at trial" by taking 
depositions of witnesses "y° u " 8 intend to introduce or rely upon. See Exhibit H, at p. 2. 

SBA responded with its decision by letter dated October 27, 2006, a copy of 
which is attached as Exhibit L 9 SBA has already produced the documents that establish 
the facts of SBA's funding of Acorn and issues of regulatory compliance. If there are 
documents in SBA's production that record conversations with non-SBA persons 
concerning Acorn, then SBA has already produced the official records on those matters. 
Purely verbal conversations by definition are not writings. They do not, and cannot, 
constitute written submissions or written approvals. SBA made explicit the importance 
of that exact point in its letter of October 10, and the Smith Stratton Defendants simply 

ignored it 

Whatever relevance those alleged conversations with SBA personnel have to the 
litigation is marginal and speculative at best by their own admission. The Smith Stratton 
Defendants try to rely on ordinary standards of relevance as between litigants and entirely 
ignore SBA's explicit invocation of 13 C.F.R. § 102.10. Instead, they cite to general case 
law on how and when to assert privileges. Id., at p. 1 . Those cases have nothing to do 



7 The letter also discusses damages issues, but then refutes its own argument; they are entitled to 
information about the amount of damages Acorn has claimed hi the litigation, and they will be taking the 
deposition of a Rule 30(b)(6) witness of Acorn *s Receiver on that very issue. Since the SBA has agreed to 
a separate, limited deposition of Mr. Morris, SBA is already satisfying that request in any event, 

8 the Smith Stratton Defendants have confused SBA with the Receiver. 

9 The undersigned also sent an electronic message on October 25 ■ . 

8 
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with an agency invoking its Touhy regulations, as here, and are inapposite under Davis 
Enterprises . As cited above, the fact that the testimony sought is relevant, or even that 
the agency's refusal would "hamper" their case, is not sufficient to overcome an agency's 
proper invocation of its Touhy regulations. See Davis Enterprises , at 1 1 83 . 

SB A has offered stipulations and affidavits to the Smith Stratton Defendants. 
Those offers are sufficient to protect them from any "surprises" at trial In the event that 
new facts emerge such that SBA would agree that personnel other than Messrs. Mead or 
Morris should be deposed, then SBA can address such a situation at that time. It is all 
pure speculation at this juncture and it is not arbitrary, capricious or an abuse of 
discretion by SBA to refuse to incur the burden of a proliferation of depositions based 
largely upon speculation. 

SBA and the Smith Stratton Defendants have been unable to resolve these 
subpoenas and the issues they raise. Therefore, SBA has filed this Motion under the 
protections of Rule 26(c) of the Federal Rules of Civil Procedure in order to protect its 
authority under 13 C.F.R. § 102.10 and to protect it and its current and former employees 
from the annoyance, embarrassment, oppression, undue burden and expense of these 
depositions. 

C. Defendants Cannot Attack SBA or SBA's Regulations 

The Court has already held that the Smith Stratton Defendants cannot mount a 
defense by blaming SBA. See U.S. Small Bus. Admin, v. Smith Stratton et aU 2006 WL 
23751 1 (E.D. Pa. 2006). Therefore, it is not proper for any defendant to question current 
or former SBA employees about the quality of their work on the Acorn matter or seek 
speculation about what they could have, should have, or would have done differently. 
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Such questioning would only annoy, harass or embarrass them without a relevant basis to 

impose the burden of preparing for and attending a deposition. 

The irrelevance of such questioning is confirmed by a simple fact: the validity of 

SBA's regulations is not at issue in this litigation. Having sought an SB A license and 

having agreed to be bound by SBA's regulations, Acorn cannot make a claim of 

invalidity, and neither can its former counsel (the Smith Stratton Defendants)^ managers 

or other participants in its affairs. The Defendants simply have no standing to attack 

SB A, its current or former employees or the validity of SBA's regulations. Since the 

relevant regulations require written submissions and prior written approvals, the 

application of those regulations to Acorn is shown by the documents themselves, not by 

questioning current or former SB A employees about their thoughts or deliberations or 

other matters internal to SBA. Those documents have been produced. 

D. There Is a Conflict of Interest Issue of SBA as a Former Client of 
McCarter & English that Narrows the Scope of the Subpoenas 

In addition to such issues as relevance, privilege, authority and other appropriate 
considerations identified in SBA's October 10 th letter, these subpoenas also raise ethical 
considerations. SBA is entitled to the protections of a former client of McCarter & 
English due to prior legal work performed for SBA by a current attorney at McCarter & 
English that involved the SBIC program, licensing and confidential and privileged 
matters. McCarter & English has an active SBIC practice before the SBA regarding a 
number of other clients regulated by the SBA. McCarter & English has refused to engage 
in screening, 10 despite one of its attorneys possessing privileged and confidential 
information about the SBIC program, especially with respect to licensing. See Exhibit 



y Rules of Professional Conduct, Rules L9 and 1.10 (for both New Jersey and Pennsylvania). 

10 
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D SBA therefore has an additional appropriate legal basis, beyond just the Acorn matter, 
for seeking protection against any unnecessary or inappropriate inquiry into SBA 
practices and procedures concerning SBICs such as Acorn. 

E. SBA Decided to Disapprove Depositions Other Than Mead and Morris 
SBA's regulations allow SBA to disapprove compliance with subpoenas ", . .on an 
appropriate legal basis, such as privilege or a statute." 13 C.F,R. § 102.10. An 
appropriate legal basis includes any basis that SBA can assert under Rules 26(c) and 45 
of the Federal Rules of Civil Procedure to protect SBA and its employees from 
annoyance, embarrassment, oppression or undue burden or expense. Having reviewed 
the facts and circumstances of this matter, SBA weighed the legal factors in the context 
of those rules and its own regulations against the burden to SBA with respect to these 
subpoenas : relevance of possible testimony to the allegations in this matter; prior rulings 
of this Court in this matter regarding SBA; SBA's document production to the 
Defendants of all written submissions; protection of SBA's confidences and privileges; 
relevant regulatory provisions and requirements of submissions and approvals to be in 
writing; authority of the current and former SBA employees with respect to SBA's 
activities during the relevant time period; use of current and former SBA employees as 
experts; relevance of internal SBA discussions, thoughts and interpretations to the 
litigation; burden, costs and drain on SBA resources to SBA in making its employees 
available for depositions; burdens, costs and drain on SBA resources to SBA in having to 
prepare for and defend depositions of its current and former employees; willingness of 
SBA to attempt to resolve issues of document authenticity through stipulation and 
affidavit; availability to the Defendants of other methods or sources of discovery that are 
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more convenient, less burdensome or less expensive; actual and potential annoyance or 
embarrassment to current or former SB A employees in being deposed; the weighing of 
the burdens and expense of SBA against the likely benefits to the Defendants; SBA's 
interests in making its current employees available for depositions in this matter; SBA's 
interest in having its former employees deposed in this matter; and the cumulative impact 
that such allowance may have on SBA and its resources. 

After review and weighing of these factors under Rules 26(c) and 45 and 
rationally connecting the facts to the law, SBA has determined that it has an appropriate 
legal basis underl3 C.F.R. § 102.10 and applicable rules, statutes and privileges to 
disapprove depositions of current SBA personnel beyond limited depositions of Messrs. 
Mead and Morris as provided in the proposed Protective Order submitted herewith. SBA 
also believes that depositions of former SBA employees are unwarranted by the same 
reasoning and such discovery should not be had. 
III. LEGAL STANDARDS OF REVIEW 

With respect to current SBA employees, SBA's regulations at 13 C.F.R. § 102.10 
are valid under United States ex rel. Touhv v. Ragem 340 U.S. 462 (1951). To enforce 
those subpoenas, the Smith Stratton Defendants would have to file a law suit and 
establish that SBA's decision applying those regulations was "arbitrary, capricious, or an 
abuse of discretion. . .and whether it was rationally connected to the facts and in 
accordance with the law." Davis Enterprises, at 1 186 (3 rd Cir. 1989). The court held in 
that litigation may uphold SBA's disapproval even assuming doing so would hamper the 
Smith Stratton Defendants' defense in the litigation. Id., at 1 183. Where, as here, the 
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regulation in question grants an agency "rather broad discretion," then the Court's "scope 
of review is 'severely limited.'" Id., at 1 186 (internal citations omitted). 
IV. ARGUMENT 

A. SBA's Document Production Makes Testimony of Current and 
Former SBA Employees Irrelevant 

Acorn, both as an applicant for an SBIC license and as a licensee, was bound by 
SBA's regulations. 13 C.F.R. § 107.40(c), Each SBIC applicant must submit its 
application to SBA in writing: "The license application [for an SBIC license] must be 
submitted on Form 415 together with a processing fee. . ." 13 C.F.R § 107.300 (emphasis 
added). That is a "square corner" that applicants must turn. See Rock Island , supra . 

Among other things, the Receiver's complaint alleges violations of SBA's 
regulations due to quid pro quo agreements involving Defendants Propper, Beharry 
and/or ACT. 13 C.F.R. § 107.410 (Changes in Control of Licensee), 585 (Voluntary 
decrease in Licensee's Regulatory Capital), 730 (Conflicts of Merest), 740 (Portfolio 
DiversificationToverline" limitation) and 885 (Disposition of Assets). Each of these 
regulatory provisions specifically requires SBA's prior written approval for an 
exemption. In addition, for an exemption for a conflict of interest transaction, the SBIC 
must first publish notice of the transaction in an appropriate newspaper, furnish SBA with 
a copy of the published notice, and then SBA will publish same in the Federal Register. 
13 CRR. § 107, 730(g). These written requirements are all square comers that must be 
turned.. 

SBA's regulations also provide a general mechanism for SBICs to obtain an 
exemption from its regulations: 13 C.FR. § 107.1920. An SBICs application for an 
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exemption must be in writing because it must be filed with SB A and it must be 
accompanied by evidence to be considered by SBA in evaluating the exemption. Id. 

SB A has produced to the Smith Stratton Defendants all written submissions to 
SBA, and all SBA prior written approvals. All of the official, relevant records have 
therefore been produced. It is not arbitrary, capricious, irrational, or ah abuse of 
discretion to decide that whatever additional information the Smith Stratton Defendants 
might need can be satisfied by stipulation or affidavit. See Davis Enterprises , at 1 187 ("It 
is important to note that EPA has not withheld relevant information as to the test 
results. „ .and the EPA agreed to provide Erdman's testimony in the form of an affidavit"). 

B. Privilege Issues, Including Conflict 

Depositions of current and former SBA employees about their official duties 
necessarily implicate privileges of SBA. The Smith Stratton Defendants have not yet 
stated specifically what information they seek about "alleged lack of [regulatory] 
compliance." However, since they have all of the official, relevant, non-privileged 
documents, SBA can only surmise that they seek information about SBA's internal, 
deliberative decision making process concerning Acorn's regulatory compliance, a 
licensee of SBA. Those internal matters are both privileged and irrelevant in this matter. 

SBA's internal, deliberative decision making process is privileged because pre- 
; decisional, deliberative and interpretative information and documents are protected under 
the deliberative process privilege. United States v. Farley , 11 F.3d 1385, 1389 (7 th Cir. 
1993) (deliberative process privilege covers pre-decisional and deliberative 
communications and documents, staff interpretations, drafts, prehminary positions and 
draft litigation documents, among other things). It was not arbitrary, capricious or an 
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abuse of discretion for SB A to disapprove subpoenas to current employees under CJ.R. 
§ 102. 10 when the information sought about "compliance" is privileged. 

SB A' s internal, deliberative decision making process concerning Acorn is 
irrelevant in this matter because the written record already produced shows what written 
submissions were made to SBA and what prior written approvals SBA granted, if any. 
Any other information about what individual current or former SBA employees could 
have, should have or would have done differently, or any opinions or interpretations that 
they could, should or would have made that are not in the written record, are all 
irrelevant. Id. ("Courts may not, however, rely on unpublished opinions of agency 
staff. . /[V]iews of individual members of the [agency's] staff are not legally germane"*) 
(internal citations omitted and emphasis added). It was not arbitrary, capricious or an 
abuse of discretion for SBA to disapprove subpoenas to current employees under C.F.R. 
§ 102.10 when the information sought is not relevant. 

SBA has offered stipulations and affidavits to address any other concerns of the 
Smith Stratton Defendants, such as alleged conversations by SBA personnel with non- 
governmental persons or other Defendants in this case. Any such conversations are by 
definition not written submissions or written approvals, so they are largely irrelevant. It 
was not arbitrary, capricious or an abuse of discretion for SBA to disapprove subpoenas 
to current employees under C.F.R. § 102.10 when the information sought is largely 
irrelevant and can be addressed by less burdensome means, such as stipulations and 
affidavits. 

The attorneys for the Smith Stratton Defendants, McCarter & English, are also 
caught between ethical rules governing conflicts. Christopher Davis, Esq., an attorney 
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currently at McCarter & English, provided professional legal services as a non-employee 
to SBA concerning the SBA's SBIC program during the time period relevant in this 
matter. To the extent that McCarter & English attorneys plan to question SBA 
employees about SBA's policies and procedures concerning SBICs, especially with 
respect to licensing, those circumstances fit within Rules 1.9 and 1.10 of both the New 
Jersey and Pennsylvania Rules of Professional Conduct and require, among other things, 
screening. 

McCarter & English has refused to screen. It therefore cannot ask SBA 
employees about SBA's policies and procedures. It is not arbitrary, capricious or an 
abuse of discretion for SBA to disapprove subpoenas under 13 C.F.R. § 102.10 when 
SBA may assert its rights under ethical rules governing former clients and imputation 
concerning McCarter & English. 

C The Subpoenas Are Burdensome to SBA 

The Smith Stratton Defendants have so far declined to inform SBA what specific 
testimony they are seeking or why. It is somewhat difficult for SBA to gauge the full 
extent of the burden that these subpoenas pose. See Davis Enterprises , supra. Therefore, 
SBA makes the following general statement about burden, while reserving the right to 
supplement with affidavits or other evidence if and when the Smith Stratton Defendants 
disclose with specificity what testimony they are seeking and why: 

SBA counsel has contacted each of the current SBA employees by e-mail and 
telephone. In addition to case loads of official agency work, they have pressing end of 
Fiscal Year 2006 matters, and beginning of Fiscal Year 2007 matters, that require extra 
attention, Ruth Phillips and Mitchell Greenberg are SBA Examiners. They have already 
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scheduled examinations of SBICs, and will need to schedule additional examinations, 
over the next several months. Those examinations require time and travel. 

Preparing for and sitting for depositions will necessarily require time away from 
their official duties - time that would otherwise be spent on other matters of agency 
interest. All have stated that they will be inconvenienced by depositions that will 
interfere with their official duties. 

SB A counsel has had contact with the former SB A employees Ronald Cibolski, 
Walter Peterson and Charles Sjoquist. 11 Each has agreed to have SBA counsel 
representation regarding the proposed depositions to protect SBA's interests and 
privileges. SBA would therefore have to expend time, effort and resources of its agency 
counsel in preparing for and defending depositions of these former SBA employees* as 
well. That would be time, effort and resources that SBA could use its counsel for other 
important agency matters. In addition, Mr. Peterson has informed SBA's counsel that his 
Wife is battling cancer. The need for his attendance to her makes his attendance at a 
deposition especially inconvenient. 

The potential cumulative burden of allowing a proliferation of depositions 
involving current and former SBA employees to go forward is a sound legal basis for 
SBA to disapprove compliance with the subpoenas and is "within the penumbra of 
reasonable judgmental decisions [SBA] may make." Davis Enterprises , at 1187. 12 

D* Similar Arguments Support SBA's Request for Protective Order 



11 By telephone only in a call from Mr. Cibolski. SBA does not have his current e-mail or other address. 

u It is important to note that the Davis Enterprise case involved a deposition of a single agency employee, 
whereas the Smith Stratton Defendants' multiple subpoenas can only be termed a proliferation. 
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In its review of the facts, circumstances, burdens, relevance, privilege issues and 

other issues identified herein, SBA decided that it would allow limited depositions to go 

forward of current SBA employees other than S. Mark Mead and Thomas Morris. Based 

upon the above factors, SBA decided that Messrs. Mead and Morris should be protected 

from questioning about: (a) matters that do not specifically concern an allegation made in 

the Complaint filed in this civil action; (b) events occurring outside of the time period 

January 1, 1995 through January 17, 2003; (c) information or documents other than those 

which SBA received from, or transmitted to, a person or persons not employed by the 

United States Government; (d) events that are not within their actual, personal 

knowledge; (e) matters not within their respective scope of authority; (f) matters 

concerning any unofficial or unpublished interpretations, discussions or thoughts about 

any SBA or other federal policy, practice, regulation or statute; (g) matters concerning 

any internal deliberations within SBA; (h) matters that are hypothetical or call for 

speculation; (i) matters involving civil or criminal law enforcement issues of the U.S. 

Department of Justice, any of its offices or of SBA's Office of Inspector General. See 

Farley , and Davis Enterprises , supra . 

SBA also reserves the right to assert any applicable privileges, based upon the 

questions asked and circumstances of the deposition. SBA reserves the right to 

supplement its request for restrictions if and when the Smith Stratton Defendants disclose 

what testimony they are seeking and why. 

E. Discovery from the Subpoenas to Former SBA Employees Should Not 
Be Had 
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As explained above, SB A has already produced the written record relevant to this 

matter. The questioning of former SBA employees about irrelevant matters will be 

unduly burdensome to them and unduly burdensome to SBA, who would need to send 

counsel to protect privileges. In the alternative, in the event the Court decides to allow 

those other depositions to proceed, SBA respectfully requests that they be limited under 

the same conditions sought for the Mead and Morris Depositions. 

V. CONCLUSION: SBA'S DECISION WAS NOT ARBITRARY, CAPRICIOUS OR 
AN ABUSE OF DISCRETION AND A PROTECTIVE ORDER SHOULD BE 
GRANTED 

SBA received subpoenas and copies of subpoenas for deposition testimony of current 
and former SBA employees. SBA timely responded with its concerns, objections and 
requests for additional information. SBA properly invoked and cited to 13 CF.R. § 102.10. 
SBA clearly stated its position that because SBA's regulations require written submissions 
and prior written approvals, deposition testimony from current and former SBA employees 
was not relevant. SBA offered to allow limited depositions of S. Mark Mead and Thomas 
Morris. SBA also offered to discuss stipulations and other mechanisms for addressing the 
concerns of the Smith Stratton Defendants. In sum, SBA acted rationally and applied the 
facts to the law and invited further discussion to resolve these issues. SBA was not arbitrary 
or capricious and did not abuse its discretion under the standards in Davis Enterprises . The 
Smith Stratton Defendants chose not to provide the additional information. SBA filed this 
motion to enforce its rights under 13 C.RR. § 102,10 and the Federal Rules of Civil 
Procedure. SBA asks that the Court recognize by judicial notice that SBA has invoked those 
regulations and the legal standard by which it must be overcome. 
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SB A respectfully requests that its Motion for a Protective Order he GRANTED. In 
tii£ alternative, in the event the Court decides to allow other depositions to proceed, SBA 
respectfully requests that they be limited under the same conditions sought for the Mead and 
Morris Depositions. 



Respectfully submitted this 27th day of October, 2006. 

PATRICK L. MEEHAN 
United States Attorney 

VIRGINIA A. GIBSON 
Assistant United States Attorney 
Chief, Civil Division 



SUSAN R. BECKER 
Assistant United States Attorney 
615 Chestnut Street, suite 1250 
Philadelphia, PA 19106 
Telephone: (215) 861-8310 



United States Small Business Administration 



By: 



Thomas W. Rigby, Esquire 
Chief Counsel for SBIC Liquidation 
U.S. Small Business Administration 
409 Third Street, S.W., 7th Floor 
Washington, D.C. 20416 
(202)619-1610 

Attorney for SBA 
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Thomas W. Rigby 

D.C. Bar No. 463532, VSB No. 34663 
Chief Counsel for SBIC Liquidation 
U.S. Small Business Administration 
409 Third Street, S.W., 7th Floor 
Washington, D.C. 20416 
Tel. (202) 619-1610 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



U.S. SMALL BUSINESS ADMINISTRATION, 
as Receiver for Acorn Technology Fund, L.P., 

Plaintiff, 



SMITH, STRATTON, WISE, 

HEHER & BRENNAN, LLP; 

RICHARD J. PINTO; MARSHA L. NOVICK; 

JOHN B. TORKELSEN; RICHARD D. PROPPER; 

LEIF TORKELSEN; R WOOD TATE; 

CHRISTINE SWEENEY; 

ACORN TECHNOLOGY PARTNERS, LLC; 

PRINCETON TECHNOLOGY 

MANAGEMENT, LLC; 

ACORN CONNECTICUT INVESTMENTS, LP; 

DANIEL P. BEHARRY 

Defendants. 



Misc. No. 



Related Case No. 05-190 
in the U.S. District Court for 
the Eastern District of 
Pennsylvania (Judge Giles) 

MOTION FOR STAY OF 
SUBPOENA AND 
DEFERRAL TO TRIAL 
COURT 



MOTION FOR STAY, PROTECTICE ORDER AND DEFERRAL 
AGAINST ENFORCEMENT OF SUBPOENAS 

The United States Small Business Administration, in its capacity as a federal 

agency ("SBA"), through its undersigned counsel, 1 hereby moves this Court for a Stay, 



1 The appearance of the undersigned is pursuant to Local Rule 83 .2(e). The U.S. Department of Justice is 
aware and has agreed that the undersigned may pursue this motion on behalf of SBA. 



Case 1 :06-mc-00471^EGS Document 1 -3 Filed 1 0/27/2006 Page 35 of 1 1 4 

Protective Order and Deferral under the Federal Rules of Civil Procedure, Rules 26(c) 
and 45 to prevent enforcement of deposition subpoenas against current and former 
employees of SB A pending resolution of a Motion for Protective Order under Rule 26(c) 
filed or to be filed by SB A in the trial court hosting the underlying litigation, the United 
States District Court for the Eastern District of Pennsylvania, in the matter of SBA v. 
Smith Stratton. et aL C.A. No. 05-190 (Judge Giles) (the "Receivership Tort Case"). 
SBA is filing this Motion pursuant to In re Sealed Case , 141 FED.3d 337 (D.C. Cir. 
1998). Under that authority, SBA moves this Court to grant a stay and defer to the trial 
court's resolution of the underlying discovery issues. Id., at 342. The undersigned 
counsel has been unable to reach agreement with counsel for the Defendants about these 
subpoenas despite efforts on both sides, 

STATEMENT OF POINTS AND AUTHORITIES 
L BACKGROUND 

There are number of civil matters 2 relating to a licensee of SBA 3 known as Acorn 
Technology Fund, L.P. ("Acorn"), and its former management. The United States 
obtained permanent injunctions against certain former managers in U.S. v. Torkelsen, et 
aL C A. No, 03-0060 (EX*. Pa.) (Judge Giles). The SBA obtained a receivership of 
Acorn under 15 U.S.C § 687c in United States v. Acorn Tech. Fund, L.P., C.A. No. 03- 
.0070 (E.D. Pa.) (Judge Giles). The Receiver has filed litigation actions against a number 
of investors of Acorn, all in the U.S. District Court for the Eastern District of 
Pennsylvania, and all before Judge Giles: Case No. Receiver v. Chimicles , Case No. 03- 
5987; Receiver v. the Barracks , Case No. 03-5992; Receiver v. Propper, et aL Case No. 



2 There are two criminal matters in this Court related to Acorn: United States v. John Torkelsen , Criminal 
No. 05-336 (Judge Walton) (case concluded); United States v. Pamela Torkelsexu . Criminal No. 04-530 
(Judge Walton) (pending), 

3 Acorn is a licensee of SBA under the Small Business Act of 1958, as amended, 15 U.S.C. § 661, et seq. 
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03-5982: Receiver vl Torricelli Case No. 03-5986; and Receiver v. Pamela Torkelsen , 
Case No, 03-5993 (concluded). All of these cases involve Acorn, and Judge Giles has 
ruled on numerous discovery issues concerning these various matters. 

The Receivership Tort Case is another "Acorn" case. It is litigation brought by 
SB A in its capacity as the Receiver 4 of Acorn to enforce various tort claims of a private 
entity, Acorn Technology Fund, L,P. It is also before Judge Giles. 

Certain Defendants issued deposition subpoenas from this Court to current and 
former employees of SBA (the agency, as opposed to the Receiver). SBA has not agreed 
that service was effective. Copies of the subpoenas to current employees William 
Malloy, Mark Mead, Thomas Morris and Johnny Kitts; and former employees Walter 
Peterson and Charles Sjoquist, are attached as Exhibit 1. SBA is representing its current 
and former employees named in those subpoenas. 

SBA invoked its "Touhy" 5 regulations under 13 CF.R. §102.10 for the subpoenas 
to current SBA employees. SBA has disapproved compliance with all but two. Attached 
as Exhibit 2 is a copy of SBA' s Motion for Protective Order that it is filing in the 
Receivership Tort Case. It outlines the substance of SBA' s decision and its arguments. 6 

SBA will also represent former employees with respect to depositions concerning 
their former employment. Testimony of current and former SBA employees, other than 
the limited testimony SBA is willing to allow, is not relevant enough to overcome the 



4 Hence why subpoenas were issued. SBA and its employees axe non-parties to the underlying litigation. 

5 See United States ex rel Touhy v. Ragen , 340 U.S. 462 (1951). 

In addition to its Touhy and other arguments, SBA argues that it is entitled to a protective order against 
enforcement of the subpoenas because they violate Rule 45(a)(2)(B). The Smith Stratton Defendants 
cannot issue a subpoena from this Court to take a deposition in another district. See Highland Tank & Mfg. 
Co. v. PS Intl Inc. 227 F.R.D. 374 (MD. Pa. 2005). Maryland and the District of Columbia are different 
districts. Compare 28 US.C. § 100 (Maryland) wife 28 U.S.C. § 88 (District of Columbia). 



Case 1 :06-mc-0047,t*GS Document 1 -3 Filed 1 0/27/2006 Page 37 of 1 1 4 

stooyance, embarrassment, oppression, or undue burden or expense of SB A and the 
deponents. See Exhibit 2 for SBA's arguments on those points, too. 
II. ARGUMENT 

SB A is entitled to seek a stay and protective order under In re Sealed Case , 141 
F.3d 337 (D.C. Cir. 1998). SBA is entitled to seek a protective order that the discovery 
sought by the Defendants not be had, and it is entitled to seek that relief in the court of 
the underlying litigation, i.e., the U.S. District Court for the Eastern District of 
Pennsylvania, C A. No. 05-190. FED. R. Civ. P. 26(c). SBA is also entitled to seek a 
protective order in this Court. FED. R. Civ. P. 45. 

Under the Court's reasoning in In re Sealed Case, this Court should grant the stay 
and protective order; "Rule 26(c) permits that [subpoena-issuing] court to stay its 
proceedings on a nonparty deponent's motion for a protective order pending action by the 
trial court, and to defer to the trial court's resolution of that motion." 141 F.3d at 342. 
SBA is willing to have the issue of scope of discovery decided by the trial judge (Judge 
Giles) in the Receivership Tort Litigation, C.A. No. 05-190. 

In addition to SBA's willingness to have this matter decided by the trial court, 
Judge Giles is well positioned to make resolve these issues. Judge Giles has already 
issued a decision in the Receivership Tort Litigation that deals directly with the relevance 
of SBA to the case. See U.S. Small Bus. Admin, v. Smith Stratton et aU 2006 WL 
237511 (E.D. Pa. 2006) (striking affirmative defenses of the Smith Stratton Defendants 
relating to SBA). SBA respectfully suggests that these circumstances are exactly what In 
re Sealed Case meant to address and that a Motion for Stay and Protective Order are 
appropriate in this case. In sum, SBA has decided to "tak[e] the bait and move for a 
protective order in the trial court. . ," and is entitled to the relief sought. Id. 
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III. CONCLUSION 

SBA wishes to avail itself of the protections and mechanisms of Rules 26(c) and 
45 as identified in Tn re Sealed Case. 141 F.3d 337 (D.C. Cir. 1998). SBA respectfully 
requests that the Court stay its proceedings and defer to the trial court for resolution of 
die relevant discovery issues in the underlying litigation pending before Judge Giles in 
the U.S. District Court for the Eastern District of Pennsylvania, C.A. No. 05-190. 

Respectfully submitted this 27 th day of October, 2006. 

United States Small Business Administration 

By: ; 



Thomas W. Rigby 

D.C. Bar No. 463532, VSB No. 34663 

Chief Counsel for SBIC Liquidation 

U.S. Small Business Administration 

409 Third Street, S.W., 7th Floor 

Washington, D.C. 20416 

(202) 619-1610 

Attorney for SBA 
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CERTIFICATE OF SERVICE 

I hereby certify that on this date, I caused a true and correct copy of the foregoing 
document and attached proposed Order to be served by United States First Class Mail, 
postage prepaid, upon all counsel of record in the trial court matter, C.A. No- 190 (which 
also includes counsel who issued the subpoenas), and unrepresented parties at the 
addresses listed: 



Robert Mintz, Esq. 

Alitia Stockwell, Esq. 

Steven A, Beckelman, Esq. 

McCarter & English, LLP 

Four Gateway Center 

100 Mulberry Street 

Newark, New Jersey 07102-4056 

Alexander Kerr, Esq. 

Lisa M. Salazar, Esq. 

McCARTER & ENGLISH, LLP 

Mellon Bank Center 

1735 Market Street, Suite 700 

Philadelphia, PA 19103 

Joseph M. Fioravanti, Esq. 
217 North Monroe Street 
P.O. Box 1826 
Media, PA 19063 

Stephen D. Brown, Esq, 
Thomas H. Lee, II, Esq. 
Patricia A. McCausland, Esq. 
DECHERT,LLP 
Cira Centre 
2929 Arch Street 
Philadelphia, PA 19104 

Robert N. de Luca, Esq. 
4 Wingstone Lane 
Devon, PA 19333 



Patrick K. McCoyd, Esq. 
Matthew Newcomer, Esq. 
POST & SCHELL 
4 Penn Center 
1600 JFK Boulevard 
Philadelphia, PA 19103 

John B. Torkelsen, pro se 
350 South River Road 
Apartment A- 14 
New Hope, PA 18938 

Leif Torkelsen, pro se 
3029 Green Arbor Lane 
Dublin, Ohio 43107 

R. Wood Tate, pro se 
237 Elm Road 
Princeton, NJ 08540 

Acorn Technology Partners, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Princeton Technology Management, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 

Suite 4400 
Princeton, NJ 08540 



BY: 



Christopher Rooney, Esq. 

Anne Peterson, Esq, 

Carmody & Torrance, LLP 

1 95 Church Street 

P.O. Box 1950 

New Haven, Connecticut 06509 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



U.S. SMALL BUSINESS ADMINISTRATION, 
as Receiver for Acorn Technology Fund, L.P., 

Plaintiff, 



v. 



SMITH, STRATTON, WISE, 

HEHER & BRENNAN, LLP; 

RICHARD J. PINTO; MARSHA L. NOVICK; 

JOHN B. TORKELSEN; RICHARD D. PROPPER; 

LEIF TORKELSEN; R. WOOD TATE ; 

CHRISTINE SWEENEY; 

ACORN TECHNOLOGY PARTNERS, LLC; 

PRINCETON TECHNOLOGY 

MANAGEMENT, LLC; 

ACORN CONNECTICUT INVESTMENTS, LP; 

DANIEL P. BEHARRY 

Defendants. 



Misc. No. 



Related Case No. 05-190 
in the U.S. District Court for 
the Eastern District of 
Pennsylvania (Judge Giles) 

[proposed] ORDER 



ORDER STAYING PROCEEDINGS AND DEFERRING TO TRIAL COURT 

AND NOW, this day of . , 2006, upon 

consideration of the Motion for Stay, Protective Order and Deferral filed by the U.S. 
Small Business Administration ("SBA") and the response thereto by Smith, Stratton, 
Wise, Heher & Brennan, LLP, Richard Pinto and Marsha Novick (collectively, the 
"Smith Stratton Defendants''), if any, it is hereby ORDERED that: 

1 . SBA's Motion for Stay, Protective Order and Deferral is GRANTED. 

2. The Court hereby defers to the trial court in the underlying matter, the 
U.S. District Court for the Eastern District of Pennsylvania, C.A. No. 05-190 (Judge 
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Giles), to resolve discovery issues concerning the subpoenas issued through this Court by 
counsel for the Smith Stratton Defendants to S. Mark Mead, Thomas Morris, johnny 
Kitts, William Malloy, Walter Peterson and Charles Sjoquist. 

3 . This proceeding is stayed until further Order of the Court. 

SO ORDERED. 

DATED: BY: 



UNITED STATES DISTRICT COURT JUDGE 
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Issued by the 
UNITED STATES DISTRICT COURT 



DISTRICT OF 



NEW YORK 



U.S. Small Business Administration, as Receiver for Acorn 
Technology Fund, LP, 

Plaintiffs 
v. 
Smith, Stratton, Wise, Heher & Brennan, LLP, etais., 

Defendants 



SUBPOENA IN A CIVIL CASE 

Civil Action No. 05-01 90 (JTG) - 
Related Case No. 03-0070 (JTG) 



TO: Ruth Phillips 

New York SBIC Examinations Office 
26 Federal Plaza Room 3402 
New York T NY 10278 

n YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified 
below to testify in the above case. 



PLACE OF TESTfMONr 



COURTROOM 



DATE AND TIME 



YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition in the above case. The deposition shall be recorded by stenographic means. 



PLACE OF DEPOSITION 

McCarter & English, LLP 
300 E. Lombard Street 
Baltimore, Maryland 21202-3219 



DATE AND TIME 



November 9, 2006 at 2:00 p.m. 



□ YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (list documents or objects): 



PLACE 



DATE AND TIME 



□ YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMJSES 



DATE AND TIME 



Any organization ngt a party to this suit that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set 
forth, for each person designated, the matters on which the person will testify. Federal Rules of Civil Procedure 
30(bM6)/ __^_ . 




ISSUING OFRCER SJGNAJVl 
DEFENDANT 

Steven A: 



f INDICATE JF ATTORNEY FOR PlAlNTiFF OR 



forOefen<iaiit(s) 



DATE AND TJME 
September 26, 2006 



fSSUlNG OFFICER'S NAME, ADtiKESS AND PHONE NUMBER 

McCarter & English, LLP, Four Gateway Center, 100 Mulberry Street, Newark, NJ 07101 
(973)622-4444 

{See Rule 45, Federal Rules of Civil Procedure, Parts C & D on Reverse) 
1 rf action is pending in di strict other than district of i ssuan ce, state di strict under case number 
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PROOF OF SERVICE 



DATE 



PLACE 



SERVED 



SERVED ON (PRINT NAME) 



MANNER OF SERVICE 



SERVED BY (PRINT NAME) 



TITLE 



DECLARATION OF SERVER 



I declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in the Proof of Service is true and correct. 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of Civil Procedure, Parts C & D: 
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 

(1 ) A party or an attorney responsible for the issuance and service 
of a subpoena shall take reasonable steps to avoid imposing undue 
burden or expense on a person subject to that subpoena. The court on 
behalf of which the subpoena was issued shall enforce this duty and 
impose upon the party or: attorney in breach of this duty an appropriate 
sanction which may include, but is not limited to, lost earnings and a 
reasonable attorney's fee. 

(2) (A) A person commanded to produce and permit inspection and 
copying of designated books, papers, documents or tangible things, or 
inspection of premises need not appear in person at the place of 
production or inspection unless commanded to appear for deposition, 
hearing or trial. 

(B) Subject to paragraph (d)(2) of this rule, a person commanded 
to produce and permit inspection and copying may, within 14 days after 
service of subpoena or before the time specified for compliance if such 
time is less foan 14 days after service, serve upon the party or attorney 
designated id the subpoena written objection to inspection or copying of 
any or all of the designated materials or of the premises. If objection is 
made; the party serving the subpoena shall not be entitled to inspect and 
copy materials or inspect the premises except pursuant to an order of |he 
court by Which the subpoena was issued, if objection has been made; the 
party serving the subpoena may, upon notice to the person commanded to 
produce* move at any time for an order to compel the production. Such an 
order to compel production shall- protect any person who is not a party or 
an officer of a party from significant expense resulting from the inspection 
and copying commandedi 

(3) (A) On timely motion, the court by which a subpoena was issued 
shall quash or modify the subpoena if it 

(i) fails to afiow reasonable time for compliance; 

(ii) requires a person who is not a party or an officer of 
a party to travel to a place more than 100 miles from the place; where that 
person resides, is employed or regularly transacts business in 



Person, except that, subject to the provisions of clause (c)(3)(B)(iii) of this 
rule, such a person may in order to attend trial be commanded to travel 
from any such place within the state in which the trial is held, or 

(ill) requires disclosure of privileged or other protected 
matter and no exception or waiver applies, or 

{iv} subjects a person to undue burden 
(B) If a subpoena 

(i) requires disclosure of a trade secret or other confidential 
research, development, or commercial information, or 

(11) requires disclosure of an unretained expert's opinion or 
information not describing specific events or occurrences in dispute and 
resulting from the expert's study made not at the request of any party, or 

(in) requires a person who is not a party or an officer of a 
party to incur substantial expense to travel more than 100 miles to attend 
trial, the court may, to protect a person subject to or affected by the 
subpoena, quash or modify the subpoena, or, if the part In whose behalf 
the subpoena is issued shows a substantial need for the testimony or 
materia! that cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoena is addressed wilt be reasonably 
compensated, the court may order appearance or production only upon 
specified conditions, 
(d) DUTIES IN RESPONDING TO SUBPOENA. 

(1) A person responding to a subpoena to produce documents shall 
produce them as they are kept in the usual course of business or shall 
organize and label them to correspond with the categories in the demand. 

(2) When information subject to a subpoena is withheld on a claim 
that it is privileged or subject to protection as trial preparation materials, 
the claim shall be made expressly and shall be supported by a description 

of the nature of the documents, communications, or things not produced 
that Is sufficient tb: enable the demanding party to contest the claim. 
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UNITED STATES SMALL BUSINESS ADMINISTRATION 
409 THIRD STREET, S.W. 
WASHINGTON, D.C. 20416 

. OFFICE OF GENERAL COUNSEL 

Direct Dial (202) 619-1610 

Fax (202) 481-5866 



June 30, 2006 

VIA FEDERAL EXPRESS OVERNIGHT 

Robert A. Mintz, Esq. 
McCarter & English, LLP 
Four Gateway Center 
100 Mulberry Street 
Newark, New Jersey 071 02-4056 

Re: C.A. No. 05-190 (E.D. Pa.) Production in Response to Subpoena to SB A Concerning 
Acorn Technology Fund. L.P. per agreement to extend deadline to June 30. 2006 

Dear Mr. Mintz: 

I did not receive a response from you regarding the scheduling of SBA's production of 
documents at SBA's Headquarters per Ms. Salazar's subpoena to SBA. For your 
convenience, please find enclosed SBA's production in response to Ms. Salazar's 
subpoena to SBA in the matter of SBA, as Receiver of Acorn Tech. Fund. L.P. v. Smith 
Stratton. etal. C.A. No. 05-190 (E.D. Pa.) f Judge Giles): 

1. ACORN017, 06/29/06 [CD] 

2. ACORN018, 06/29/06 [CD] 

3. SOP 00 41 2 Records Management Program 

4. SOP 10 04 Processing Applications for SBIC Licenses 
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We are in the process of preparing a privilege log for these documents. Please note that 
SBA reserves the right to assert privileges over any privileged documents inadvertently 
produced, as well as the right to supplement this production, as appropriate. SBA also 
reserves all objections to the subpoena and to the use of these documents in this 
proceeding or any other proceeding or matter of any kind. Please do not hesitate to 
contact me at (202) 619-1610 with any questions. The foregoing is made without 
prejudice. 



Very truly yours. 





Thomas W. RigBy 

Chief Counsel for SBIC Liquidation 

cc: Alicia Bentley, Esq. (w/o end) 

Christopher McClintock, Esq. (w/o encl.) 
Courtesy copies to the attached list (w/o encl.) 
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Additional copies by U.S. Post fw/o end.) to : 

Alexander Kerr, Esq. 

Lisa M. Salazar, Esq. 

McCARTER & ENGLISH, LLP 

Mellon Bank Center 

1735 Market Street, Suite 700 

Philadelphia, PA 19103 

Joseph M. Fiorayanti, Esq. 
217 North Monroe Street 
P.O. Box 1826 
Media, PA 19063 

Christopher Rooney, Esq. 

Anne D. Peterson, Esq. 

CARMODY & TORRANCE, LLP 

195 Church Street 

Post Office Box 1950 

New Haven, Connecticut 06509-1950 

Stephen D. Brown, Esq. 
Thomas H. Lee, II, Esq. 
Patricia A. McCausland, Esq. 
DECHERT,LLP 
Cira Centre 
2929 Arch Street 
Philadelphia, PA 19104 

Robert N. de Luca, Esq. 
4 Wingstone Lane 
Devon, PA 19333 

Patrick K. McCoyd, Esq. 
Matthew Newcomer, Esq. 
POST&SCHELL 
4 Penn Center 
1600 JFK Boulevard 
Philadelphia, PA 19103 

JohnB. Torkelsen, pro se 
350 South River Road 
Apartment A- 14 
New Hope, PA 18938 



Leif Torkelsen, pro se 
3029 Green Arbor Lane 
Dublin, Ohio 43107 

R. Wood Tate, pro se 
237 Elm Road 
Princeton, NJ 08540 

Acorn Technology Partners, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Princeton Technology Management, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 



■• s -*p.-, .;tt^,- _.r.~ , ¥%&■*=*, 







9 of 114 



-/t|rfe'f©^i^*> &7'"^' '- ' 4, '1 r r • »:r ■ : 

^M^f%;i til * i --- 1 spiii^te . i s ;■ 






iliiS 




mc-00471 r! EGS Document 1 -3 Filed 1 0/2772006 Page 50 of 11 4 



1053 X s 



UNITED STATES SMALL BUSINESS ADMINISTRATION 
409 THIRD STREET, S.W. 
WASHINGTON, D.C. 20416 



SOP 00 41 2 



Produced in Response to Subpoena 
C.A. No. 05-190 (ED. Pa.) 



June 30, 2006 
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UNITED STATES SMALL BUSINESS ADMINISTRATION 
409 THIRD STREET, S.W. 
WASHINGTON, D.C. 20416 



SOP 10 04 



Produced in Response to Subpoena 
C.A. No. 05-190 (E.D. Pa.) 



June 30, 2006 
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UNITED STATES SMALL BUSINESS ADMINISTRATION 
409 THIRD STREET, S.W. 
WASHINGTON, D.C. 20416 

OFFICE OF GENERAL COUNSEL 
Direct Dial (202) 619-1610 

June 23, 2006 

VIA U.S. POST & FACSIMILE (973) 624-7070 

Robert A. Mintz, Esq. 
McCarter & English, LLP 
Four Gateway Center 
100 Mulberry Street 
Newark, New Jersey 07102-4056 

Re: Subpoena to SBA Concerning Acorn Technology Fund, L.P. 

Dear Mr, Mintz: 

I am in receipt of your letter dated June 6, 2006. Please note that when I spoke with your 
colleague, Alitia Stockwell, on April 24th about Ms. Salazar's subpoena to SBA and a 
request for an extension of time to respond, Ms. Stockwell agreed that she would ask you 
to call me to discuss these very issues. I did not receive a call from you. 

SBA's position regarding the subpoena is fairly simple. SBA fully intends to make 
reasonably diligent efforts in its production, as the subpoena requests. However^ SBA, in 
its regulatory capacity, is not a party to the subject litigation, regardless of whether it has 
interests in the Acorn Receivership Estate. Many other persons and entities also have 
interests in the receivership, but they are not parties, either. Ms. Salazar obviously (and 
correctly) recognized that distinction, in that she issued a third-party subpoena to SBA 
under Rule 45, rather than relying on the discovery rules for parties. 

Furthermore, the subject litigation does not involve claims of SBA. It involves claims of 
Acorn Technology Fund, brought by its receiver against former principals and attorneys 
of Acorn, including your clients. I am not aware of any claim by the Receiver in the 
litigation that your clients were attorneys representing SBA. 

As you know, SBA was previously involved in discovery in the action against certain 
former principals of Acorn, U.S. v. Torkelsen, et al , C.A. No. 03-0060 (E.D. Pa.)(Judge 
Giles). That matter was based upon federal criminal mail fraud and bank fraud statutes. 
It involved a temporary restraining order, and ultimately preliminary and permanent 
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injunctions based upon fraud in the amount of $32 million. The subsequent liability for 
that fraud is up to $96 million. Please note that the complaint in the subject litigation by 
the Receiver does not contain any fraud counts, and it is SBA's understanding that the 
damages alleged are only l A of $96 million* 

Nevertheless, even though SB A does not believe all of the documents requested are 
relevant, as a compromise, SBA will agree to allow you access to the same pre- 
receivership documents of SBA that were produced by SBA in the fraud action. SBA 
will also produce any post-receivership approvals by SBA of conduct identified in the 
litigation. You will find that these documents, as well as documents that will be 
produced separately by the Receiver, will contain documents responsive to your requests, 
including your requests concerning SBA's guidelines and procedures for SBICs . Under 
the circumstances, that production will clearly meet the subpoena's requirement of 
reasonably diligent efforts. 

However, SBA expressly reserves its objections to the use of those documents in this or 
any other proceeding or matter. For example, I do not believe that your broadly worded 
subpoena was intended to obtain non-public information about "SBA's state of mind" for 
other McCarter & English SBIC clients in other matters. Therefore, I do not expect that 
information or documents from this matter will be shared with, or appear in unrelated 
matters involving, other clients of McCarter & English before SBA. 

Lastly, to the extent that you have questions about investigatory documents related to 
Acorn, please contact Alicia J. Bentley at the U.S. Department of Justice, tel* (202) 616- 
9854. 

I think that after you have seen SBA' s actual production of documents yon will realize 
that your objections are premature and unfounded. Please do not hesitate to contact me at 
(202) 619-1610 to make arrangements for you to review the documents on June 30th. 
The foregoing is made without prejudice. 



Vera truly y< 





Thomas W. RigBy 

Chief Counsel for SBlC Liquidation 

cc: Alicia J* Bentley, Esq. 

Christopher McClintock, Esq. 
Add'l courtesy copies to attached list 
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Additional copies to : 

Alexander Kerr, Esq. 

Lisa M. Salazar, Esq. 

McCARTER & ENGLISH, LLP 

Mellon Bank Center 

1735 Market Street, Suite 700 

Philadelphia, PA 19103 

Joseph M. Fioravanti, Esq. 
2 1 7 North Monroe Street 
P.O. Box 1826 
Media, PA 19063 

Christopher Rooney, Esq. 

Anne D. Peterson, Esq. 

CARMODY & TORRANCE, LLP 

195 Church Street 

Post Office Box 1950 

New Haven, Connecticut 06509-1950 

Stephen D. Brown, Esq. 
Thomas H. Lee, II, Esq. 
Patricia A. McCausland, Esq. 
DECHERT, LLP 
Cira Centre 
2929 Arch Street 
Philadelphia, PA 19104 

Robert N. de Luca, Esq. 
4 Wingstone Lane 
Devon, PA 19333 



Patrick K. McCoyd, Esq. 
Matthew Newcomer, Esq. 
POST&SCHELL 
4 Penn Center 
1600 JFK Boulevard 
Philadelphia, PA 19103 

John B. Torkelsen, pro se 
350 South River Road 
Apartment A- 14 
New Hope, PA 18938 

Leif Torkelsen, pro se 
3029 Green Arbor Lane 
Dublin, Ohio 43 107 

R. Wood Tate, pro se 
237 Elm Road 
Princeton, NJ 08540 

Acorn Technology Partners, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Princeton Technology Management, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 
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D J 46-18-2031 
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U.S. Department of Justice 

Civil Division 



601 D Street, N.W. 
Room 9544 

Washington, AC. 20530 
Washington, DC. 20004 



Telephone: (202) 61 6-9854 
Facsimile: (202) 514-0280 

(Postal delivery) 
(Courier/UPS/FedEx) 



June 26, 2006 



VIA FACSIMILE 
(973) 297-3899 

Robert A. Mintz, Esq. 
McCarter & English, LLP 
Four Gateway Center 
100 Mulberry Street 
Newark, New Jersey 07102-4056 



Re: Investigatory files re: Acorn Technology Fund, et al. 



Dear Mr. Mintz: 



I understand that in litigation brought by the Small Business Administration as receiver, 
you have served a Fed. R. Civ. Proc. 45 subpoena duces tecum which purports to seek, inter alia> 
access to the United States' investigatory materials, including witness interview memoranda, 
interview notes and attorney notes. These materials, which were created by federal agents under 
the direction of Department of Justice attorneys, are privileged materials and will not be 
produced for the reasons set forth below. 

Witness interview materials are core attorney work product. See Hickman v. Taylor, 329 
U.S. 495, 508 (1947); McKenzie v. McCormick. 27 F3d 1415, 1420 (9th Cir. 1994) (attorneys 
notes of interviews with witness were protected work product); Hilt v. SFC Inc.. 170 RR.D. 182, 
188 (D. Kan 1997) (notes taken by counsel during an interview of one of defendant 1 employees 
constitute work product and production will not be compelled absent a showing of undue 
hardship). Disclosure of work product is particularly unwarranted when the requesting party has 
not made a showing of substantial need or undue hardship and simply seeks to coat-tail off of 
opposing counsel's work. McKenzie. 27 F.3d at 1420 (affirming denial of disclosure of 
interview notes where; defendant failed to make showing of substantial need or undue hardship). 
See also Upjohn Conx v. United States: 449 U.§. 383, 401 (1981) ("forcing an attorney to 
disclose notes and memoranda of witnesses oral statements is particularly disfavored because it 
tends m reveal the attorney's! mental process [S]ueh work product cannot be disclosed 
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simply on a showing of substantial hardship and inability to obtain the equivalent without undue 
hardship"); In re Sealed Case, 856 F.2d 268, 273 (D.C. Cir. 1988) ("As the work product sought 
here is based on oral statements from witnesses, a far stronger showing is required than the 
'substantial need 1 and 'without undue hardship 1 standard applicable to discovery of work product 
protected documents and other tangible things 1 '). 

The Government further objects to identifying those witnesses whom its agents 
interviewed. While it is appropriate to ask for the identification of witnesses having information 
concerning the allegations in the case, it is an invasion of a party s work product to require that 
party to identify the witnesses selected to be interviewed. The selection of which witnesses 
warranted an interview from the large number of potential witnesses is a reflection of the 
attorney's thought process and is within the work product protection. See Thompson v. United 
Transportation Union, No. CIV A 99-2288 JWL, 2000, 2000 WL 1375293 (P. Kan: Sept 15, 
2000) (the failure to identify the name of the witnesses interviewed by counsel did not make it 
"impossible or even difficult to determine whether the documents are attorney-client privileged 
or protected work product," denying motion to compel production of interview memoranda); 
Seebeck v. General Motors Corp,. 1996 WL 742914 at *3, No. CIV. 1 :96-CV-449-WCO (NJD. 
Ga. May 17, 1996) (names of individuals interviewed by counsel conducting internal 
investigation were protected; to compel the defendant to produce these names "would: provide 
plaintiff with a window into [counsel's] thought process during his execution of the task for 
which he was retained by GM"); Niagara Mohawk Power Corp. v. Stone & Weber Engineering 
Corp., 125 RR.D. 578,593 (N.D.N. Y. 1989) (staying deposition of counsel and noting that the 
selection of persons to interview can be a reflection of attorney's work product). 

This doctrine prohibits the disclosure of the identities of the witnesses interviewed, as 
well as the substance of the investigators' recollections of those interviews. "In the circumstances 
of our case, seemingly innocuous questions, such as who was interviewed by [counsel], take on a 
harmful coloration/' Grand Jury Subpoena Dated November 8. 1 979, 622 F.2d at 936. "[W]e 
are loathe to permit even threshold questions about such information [identifying interviewed 
witnesses] in [counsel's] files, unless the United States can make a preliminary showing that it 
probably could demonstrate sufficient cause to obtain those files." Id, See also In re Grand Jury 
Subpoena (General Counsel. John Doe; lhc.\ 599 R2d 504, 51 1 (2d Cir. 1979) (refusing to 
compel grand jury testimony regarding counsel's interviews of selected employees, including 
their identities, on work product grounds); In re Terkeltoub, 256 R Supp. 683 , 685 (S.D.N,Y. 
1966) ("At the heart of the job of 'thorough-going investigation and preparation 1 is the 
Interviewing of prospective witnesses, hostile as well as friendly. And no lawyer, on any side of 
any case, would consider its salutary for his client that the opposition knew who was being 
interviewed and what was being said during such meetings"). 

There is no real debate that the work product protection applies to the Government as a 
litigant. United States v. One Tract of Real Property. 95 R3d 422, 427 (6th Cir. 1 996) (work 
product privilege "protects the files and the mental impressions of an attorney reflected, of 
course, in interviews"; applying work product doctrine to government attorney's work) (citations 
and internal quotations omitted); United States v. Booth. 399 R Supp. 975, 978 n.l (D.S.C. 
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1975) (work product doctrine protected AUSAs notes of interview of witness who later claimed 
a Miranda violation). The use of Government investigators to interview witnesses ill connection 
with Government litigation long has been approved by courts. See, e.g.. United States v. 
International Business Machines Corp. ; 4 15 F. Supp. 668, 671 (S.D.N. Y. 1976) (Department of 
Justice's use of FBI to interview defendant's listed witnesses was appropriate; also rejecting claim 
that FBI reports of such interviews were "secret and unfair weapons 11 ); United States v. 
Kelsev-Hayes Wheel Co.. 15 F.R.D. 461 (E.D. Mich. 1954) (FBI reports of investigations 
privileged). "One of these realities [of litigation] is that attorneys often must rely on the 
assistance of investigators and other agents in the compilation of materials in preparation for 
trial. It is therefore necessary that the [work product] doctrine protect materials prepared by 
agents for the attorneys as well as those prepared by the attorney himself." United States v. 
Nobles. 422 U.S. 225, 238-39 (1975). The files of the Government investigators are merely an 
extension of the files maintained by Government counsel and,~as such, the work product doctrine 
protects the very identifying information about the documents, including the names and dates of 
the interviews and the various documents which the investigators have selected to place in their 
files. 

A Government investigator's work product is entitled to equivalent protection as the 
attorney's own work. See FDIC v. Cherry. Bekaert & Holland. 131 F.R.D. 596, 604 (M.D. Fla. 
1 990) (FDIC investigator's files, including his notes concerning failed bank which was subject of 
litigation, were protected by work product doctrine); D'Amico v. Cox Creek Refining Co., 1 26 
F.R.D. 501, 506 (D. Md. 1989) (work product protection covers witness statements prepared by 
NLRB investigators); McLaughlin v. Miles Laboratories. Inc.. 124 F.R.D. 629, 631 (N.D. Ill 
1988) (witness statements of defendant's employees taken by non-lawyer Department of Labor 
investigator were protected by work product doctrine); Sterling Drug, Inc. v. Harris . 488 F. Supp. 
1019, 1027 (S.D.N. Y. 1980) (in FOIA case, non-lawyer FDA employee was attorney's agent and 
work product protected documents he prepared); United States v. Chatham City Corp.. 72 F.R.D. 
640, 643-44 (S.D. Ga. 1976) (FBI investigatory files, including interviews, protected by work 
product doctrine where names and addresses of percipient witnesses can be obtained directly 
through interrogatories). . 

The party seeking discovery bears a heavy burden of demonstrating the requisite 
"substantial need and inability to obtain the substantial equivalent of the information through 
other means" to require the identification of the witnesses interviewed. See, e.g.. Grand Jury 
Subpoena Duces Tecum dated February 1 8, 1 988. 685 F. Supp. 49, 51 (S.D.N.Y. 1988) (holding 
that defense's private investigator cannot be forced to reveal list of names of persons 
interviewed); Commonwealth of Massachusetts v. First National Supermarkets. 1 12 F.R.D. 149, 
152 (D. Mass. 1986), (plaintiff not entitled to names and dates of interviews where interviews 
were conducted as part of investigation responding to reasonable anticipation of litigation; "when 
the terms of the interrogatory are not cast in terms of identification of persons with knowledge 
but rather in terms of the identification of persons interviewed by counsel, the work-product 
doctrine may be applicable"); Board of Education of Evanston Township v. Admiral Heating . 
104 F.R.D. 23, 32 (N.D. 111. 1984) (refusing to order defendants to disclose whom they have 
interviewed and where and when such interviews took place; such disclosure would "afford 
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[plaintiff} the potential for significant insights into the defendant lawyers 1 preparation of their 
case and thus their mental processes"); Unita Oil Refining Co. v. Continental Oil C6. . 226 F. 
Supp. 495, 506 (D. Utah 1964) (names of all persons from whom plaintiffs had taken or 
requested statements were privileged; "[t]he detailed pattern of investigation and exploration in 
and of itself is not a proper subject for discovery"). See also. Cherry Bekaert & Holland. 131 
F.RJD. at 604-05 (denying discovery of FDIC investigator's witness statements where defendants 
had not attempted to depose witnesses nor had counsel established that witness statements were 
the only source of the information known to witnesses). See United States v. Urban Health 
Network, Inc., 1993 WL 1281 1, No; CIV 91-5976 (E.D. Pa. Jan. 11, 1993) ("(he names and dates 
of persons interviewed by the Government during its investigation are covered by work product 
rule"): First National Supermarkets, 112 F.R.D. at 152 (witnesses* names, dates and places of 
interviews; as well as contents of interviews, were privileged); Board of Education of Evanstoru 
1 04 F.RJX at 32 (names, dates, and places of interviews were privileged). You have made not 
even the slightest attempt to show substantial need or undue hardship nor have you shown that 
you have even made any effort to contact and interview any potential witnesses. Without a 
showing of substantial hardship or witness unavailability, any motion to compel the production 
of the Government's work product would consume the court's time to no avail. 

That some of the interview memoranda may have been prepared in connection with an 
earlier investigation does not limit or vitiate their work product protection. TT [T]he work product 
protection applies to work produced in anticipation of other litigation." United States v. Leggett 
& Piatt, Inc.. 542 F.2d 655, 660 (6th Cir, 19761 cert, denied; 430 U.S. 945 (1977) (work product 
applied to closed antitrust investigatory files of the Government which were created in 
anticipation of litigation). As a legal matter "jtjhere is no requirement that litigation have 
actually commenced in order to assert work product/ 1 Martin v. Monfort Inc.. 1 50 FJRJX 1 72, 
173 (D. Colo. 1993) (protecting defendant's time studies performed after it was contacted by a 
Department of Labor compliance officer). "Investigation by a federal agency presents more than 
a remote prospect of future litigation and reasonable grounds for anticipating litigation sufficient 
to trigger the work product doctrine, " It would be patently unfair to argue that a target 
defendant's work product protection begins once it leams of a Government investigation but the 
Government's files of that investigation are not protected by work product until a complaint is 
filed. See Kent Corp. v. NLRB, 530 F.2d 612, 623 (5th Cir.), cert, denied, 429 U.S. 920 (1976) 
(noting that litigation is often the only purpose behind investigations by some government 
agencies). 

Likewise, the entirety of the Government's file relating to its investigation are protected 
from discovery by the investigatory files privilege. Friedman v. Bache Halsev Stuart Shields, 
Inc., 738 R2d 1336, 1341 (D.C. Cir. 1984); Brown v. Thompson, 430 F.2d 1214 (5th Cir. 1970); 
see also 5 U.S.C. § 552(b)(7) (Freedom of Information Act exemption 7 which protects records 
compiled for law enforcement purposes). Files compiled for a law enforcement purpose, 
including those compiled in connection with the Government's investigation of qui tarn 
allegations, are protected. See Allnutt v. : Department of Justice. 99 F. Supp. 2d 673, 679 (D. Md. 
2000) (this privilege protects civil as well as criminal investigations); Alder, Coleman. Clearing 
Coip. v. Mishkin. SIPC 1999 WL 1747410, at *3 (SJXN.Y. Dec. 8. 1999). This privilege 
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precludes both the production of the files, as well as testimony concerning their contents. Id; In 
re Sealed Case, 856 F.2d 268, 271 (D.C. Cir. 1988); Arinder v. Lee. 2000 WL 680343 at *2 ' 
(E.D. La. Mat 23, 2000). 



Please call me if you have any questions concerning this matter. 

Very truly yoi 



Clici/J. Bentley 
I Attorney 



Commercial Litigation Branch 
Civil Division 



cc; Jordan Strauss, Esq. 
AUS A Susan Becker 
AUSA Paul Shapiro 
AUS A Margaret Huchinson 
Thomas W. Rigby, Esq. 
Christopher McClintock, Esq. 
S A Gerald Cripiso, SB A DIG 
SA Hans a Martin, FBI 
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UNITED STATES SMALL BUSINESS ADMINISTRATION 
409 THIRD STREET, S.W. 
WASHINGTON, D.C. 20416 

OFFICE OF GENERAL COUNSEL 
Direct Dial (202) 619-1610 



July 20, 2006 

VIA ILS, POST & FACSIMILE (973) 624-7070 

Robert A. Mintz, Esq. 
McCarter & English, LLP 
Four Gateway Center 
100 Mulberry Street 
Newark, New Jersey 07102-4056 

Re: Conflict of Interest/Subpoena by McCarter& English to SBA(C. A. No. 05-190) 

Dear Mr! Mintz: 

It has recently come to my attention that Christopher Lane Davis, Esq., has been 
associated with McCarter & English, L.L.P. for the past several years. Your conflicts 
system should register that the U.S. Small Business Administration ("SBA") is a former 
client of Mr. Davis. He provided to SBA legal advice regarding matters substantially 
related to your subpoena, including without limitation, legal advice on the SBIC program 
and issues related to the licensing of SBICs (like Acorn); particularly with regard to 
venture capital and Participating Securities SBICs (like Acorn); the organization of 
SBICs as limited partnerships (like Acorn); which included SBICs that would provide 
venture capital to start up, early stage and/or seed stage small concerns (like Acom); as 
well as legal advice concerning the interests of SBA as a regulator of SBICs (like Acorn); 
and statutory, regulatory, procedural and financial issues concerning the SBIC program. 
Dtiring JiiS legal work for SBA, Mr, Davis had access to privileged and confidential 
information of SBA, including access to attorneys in the Office of General Counsel 
concerning: sensitive SBIC program matters. 

SBA and McCarter & English are now in a materially adverse relationship with respect to 
the subpoena that covers issues substantially related to matters outlined above. It also 
includes the time period Mr. Davis provided legal services to SBA (1998-2000). 
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Under the conflict of interest rules of both the New Jersey and Pennsylvania Rules of 
Professional Conduct, Rule 1,9, l Mr. Davis is therefore disqualified from representing 
another person (the Smith Stratton Defendants) in this substantially related matter 
(subpoena to SBA that covers legal matters on which Mr. Davis worked for SB A), in 
which the Smith Stratton Defendants' interests are materially adverse to the interests of 
the former client (SBA), unless the former client gives informed consent confirmed in 
writing. 

SBA declines to provide such consent. Furthermore, because of Mr, Davis* association 
with McCarter & English on the one hand, and McCarter & English's adverse position 
against SBA on the other, Mr. Davis' conflict of interest is imputed to McCarter & 
English under Rule 1.10. 

In the event that McCarter & English believes that it may properly invoke the screening 
procedures under Rule 1 . 10 to address this conflict of interest, then McCarter & English 
was required to - but did not - promptly provide SBA with "written notice. . ,to enable 
[SBA] to ascertain compliance with the provisions of this Rule [1.10]." Rule 1.10 (c)(3). 
Since no such notice was provided to SBA, I can only assume that either screening is of 
no help to McCarter & English, or no required screening has taken place. In either event, 
it does not appear that McCarter & English has abided by the requirements of Rule 1.10. 

If I am mistaken, then please explain McCarter's & English's position. If it is your 
position that screening under Rule L 10 is all that is necessary, then provide the written 
screening procedures that are required of McCarter & English by Rule 1.1 0(f) and copies 
of documents that show that McCarter & English has properly followed those written 
procedures, other than its obvious failure to notify SBA as required under Rule 
1 .10(c)(3). In addition, I request that you and Alitia Stockwell (and any other McCarter 
& English lawyer or paralegal working on this matter) certify that you have not 
communicated with Mr. Davis in any way about this matter. 

I look forward to your prompt response concerning this conflict of interest issue. Please 
do not hesitate to contact me at (202) 619-1610 with any questions. 



Very^tmlyyoi 

Thomas W* Rigby 

Chief Counsel for SBlO Liquidation 

cc; Nina Levine, Esq. 

Eric S. Henderson, Esq. 
Christopher J. McClintock, Esq, 
Christopher Lane Davis, Esq. 




1 Please note that Mr. Davis was retained by SBA as an outside legal consultant, not as a government 
lawyer, public officer or employee of SBA, so Rule LI 1 is inapplicable. 
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UNITED STATES SMALL BUSINESS ADMINISTRATION 
409 THIRD STREET, S.W. 
WASHINGTON, D.C. 20416 

OFFICE OF GENERAL COUNSEL 
Direct Dial (202) 619-1610 



September 18, 2006 

VIA U.S. POST & FACSIMILE (973^ 624-7070 

Robert A. Mintz, Esq. 
McCarter & English, LLP 
Four Gateway Center 
100 Mulberry Street 
Newark, New Jersey 07102-4056 

Re: Conflict of Merest/Subpoena by McCarter & English to SBA (C A. No. 05-190) 

Dear Mr. Mintz: 

Thank you for your letter dated August 11, 2006. I note that your dispute with my letter of 
July 20 th is not with the description of Mr. Davis' legal services to SBA for SBIC matters, 
but only with the scope of the subpoena to SBA concerning Acorn Technology Fund, L.P. It 
had initially appeared to me that your subpoena might be read to cover documents beyond 
SBA's files on Acorn. However, based upon your representations and analysis, the subpoena 
is limited to documents Regarding the licensing of Acom"; "subsequent actions of the SBA 
in connection with Acorn"; and "specific issues relating to Acorn." 

I therefore accept your clarification that SBA documents not specific to Acorn are not 
covered by the subpoena, which is the mechanism by which you assert that there is no 
conflict concerning Mr. Davis and therefore no need for screening. Your analysis of the 
adverse relationship between McCarter & English and SBA created by the subpoena is 
incorrect, and I find your citation to a case involving a shareholder derivative suit 
puzzling. Nevertheless, that issue is currently moot based upon your clarification 
concerning the scope of the subpoena^ 

Please note, however, that SBA repeats that it has not authorized Mr. Davis to disclose 
any privileged or confidential information concerning SBA to anyone at any time. Your 
letter states that "none of the attorneys at this firm have communicated with Mr, Davis 
regarding the subjects of the subpoena or the SBA V response" (emphasis supplied). I 
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trust that you are aware that Rule 1.9(c)(2) prohibits disclosure by Mr. Davis of any 
privileged or confidential information gained from his representation of SB A to anyone, 
including you or anyone else at your firm, for any reason other than the very narrow 
exceptions permitted in the Rules, none of which are applicable in this instance. That 
prohibition is independent of any relevance to the subpoena or the existence of any 
"materially adverse relationship." If Mr. Davis has revealed any privileges or 
confidences of SBA to you, anyone at your firm or anyone else for any reason 
whatsoever, you are directed to notify me immediately. 

Also note that in the event that McCarter & English attempts later to pursue additional 
information or documents from SBA or its employees or agents within its privileges, then 
we will have to revisit this issue. The risk of tainting your representation rests entirely 
upon you and your firm and how well it protects the privileges and confidences of former 
clients. SBA expects and requires that you, Mr + Davis and McCarter & English exercise 
appropriate care at all times toward SBA as a former client of Mr. Davis. 

Thank you for clarifying the scope of the subpoena. The foregoing is made without 
prejudice. 



Very truly yours, 



Thomas W. Kfgbyf 

Chief Counsel for SBIC Liquidation 

cc; Christopher J. McClintock, Esq. 
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UNITED STATES SMALL BUSINESS ADMINISTRATION 
409 THIRD STREET, S.W. 
WASHINGTON, D.C. 20416 

OFFICE OF GENERAL COUNSEL 
Direct Dial (202) 61 9-1 610 



October 2, 2006 

VIA U.S. POST & FACSIMILE 

Christopher Rooney, Esq. Fax (203) 784-3199 

Anne Peterson, Esq. 

Carmody & Torrance, LLP 

195 Church Street 

P.O. Box 1950 

New Haven, Connecticut 06509 

Robert M3ntz, Esq. Fax (973) 624-7070 

Alitia Stockwell, Esq. 

McCarter & English, LLP 

Four Gateway Center 

100 Mulberry Street 

Newark, New Jersey 07 1 02-4056 

Re: Document Requests/Subpoena to SBA in the Smith Stratton Litigation. 
05-190 (Judge Giles) (ED. Pa.) 

Please find enclosed SBA's privilege log. SBA reserves the right to supplement, as 
appropriate. The foregoing is made without prejudice to SBA's previous responses and 
objections. 

Please do not hesitate to contact me at (202) 619-1610 with any questions. 

Very truly yours, 



Very truly yours, 



Thomas W. Rigfry* 

Chief Counsel for SBIC Liquidation 

cc: Christopher J. McClintock, Esq., w/ encl. 

Addl courtesy copies by U.S. Post to Attached List, w/ encl. 
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Additional copies to : 

Alexander Kerr, Esq. 

Lisa M. Salazar, Esq. 

McCARTER & ENGLISH, LLP 

Mellon Batik Center 

1735 Market Street, Suite 700 

Philadelphia, PA 19103 

Joseph M. Fioravanti, Esq. 
217 North Monroe Street 
P.O. Box 1826 
Media, PA 19063 

Stephen D. Brown, Esq. 
Thomas H. Lee, II, Esq. 
Patricia A. McCausland, Esq. 
DECHERT, LLP 
Cira Centre 
2929- Arch Street 
Philadelphia, PA 19104 

Robert N. de Luca, Esq. 
4 Wingstone Lane 
Devon, PA 19333 

Alicia J. Bentley, Esq. 
Jordan L. Strauss, Esq. 
U.S. Department of Justice 
Civil Division, Room 9544 
60LDSt.,N.W. 
Washington, D.C. 20004 

Susan R. Becker, Esq. 
U.S. Attorney's Office 
Eastern District of Pennsylvania 
: 615 Chestnut Street, Suite 1250 
Philadelphia, PA 19106-4476 



Patrick KL McCoyd, Esq. 
Matthew Newcomer, Esq. 
POST&SCHELL 
4 Peim Center 
1600 JFK Boulevard 
Philadelphia, PA 19103 

John B. Torkelsen, pro se 
350 South River Road 
Apartment A- 14 
New Hope, PA 18938 

Leif Torkelsen, pro se 
3029 Green Arbor Lane 
Dublin, Ohio 43107 

R. Wood Tate, pro se 
237 Elm Road 
Princeton, NJ 08540 

Acorn Technology Partners, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.G 
600 College Road East 
Suite 4400 
Princeton,,NJ 08540 

Princeton Technology Management, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 
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UNITED STATES SMALL BUSINESS ADMINISTRATION 
409 THIRD STREET, S.W. 
WASHINGTON, D.C. 20416 

OFFICE OF GENERAL COUNSEL 
Direct Dial (202) 619-1610 



October 10, 2006 

VIA U.S. POST & FACSIMILE (973) 624-7070 

Robert A. Mintz, Esq. 
McCarter & English, LLP 
Four Gateway Center 
100 Mulberry Street 
Newark, New Jersey 07102-4056 

Re; Subpoena to SBA Concerning Acom Technology Fund, L.P, 

Dear Mr. Mintz: 

I am responding on behalf of SBA in its capacity as a federal regulatory agency ("SBA") 
to your letter dated September 18, 2006 in which you request a privilege log and more 
specific answers to questions you raised earlier in your letter of July 12, 2006, 

Privilege Log : SBA's privilege log was provided to you by letter dated October 2, 2006. 

Additional issues : as you know, SBA made its document production to you on June 30, 
2006. We also had correspondence prior to that, such as my letter to you dated June 23, 
in which SBA provided further information to you about SB A's position on your Rule 45 
subpoena. The; U.S. Department of Justice sent you a separate letter dated June 26, 2006 
concerning its position on those document issues, as well. If any background or subtext 
to your questions or issues has anything at all to do with civil or criminal matters 
involving DO J, the FBI or the IG, or anything related to their activities* please see DO J* s 
letter to you dated June 26. 

Your letter of July 12, 2006, with its focus on SBA internal matters, led to a recognition 
by SBA of a potential conflict of interest in your subpoena because SBA falls under 
ethics rules governing former clients. SBA and McCarter & English have a common 
relationship with an attorney in your firm, Christopher Davis, Esq., who provided 
privileged and confidential legal services to SBA regarding the SBIC program. I outlined 
those concerns m my letter to you dated July 20, 2006, and you responded on August 1 1, 
2006, 
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While my last letter on that issue dated September 18 was not intended as a foil response 
to your letter of September 18 (they crossed by fax), my letter of that date significantly 
nanowed any remaining issues from your letters of September 18 and My 12, and the 
following further responses are made with that understanding. 

Further responses to your bulleted items from your letter of July 12 : 

1 . It is my understanding that the Receiver sent one or more post-receivership 
subpoenas to SSWHB, Pinto and/or Novick and also conducted a pick up of Acorn's 
client files. However, I am not aware of documents in SBA's regulatory files evidencing 
communications between SSWHB, Pinto or Novick (or any current or former employee 
of SSWHB) and SBA post-receivership. If you suspect or know of any such 
communications involving SBA, tell me what they are and we can discuss. SBA will 
supplement its production, if appropriate. As you know, you already have SBA' s pre- 
receivership production containing evidence of communications between SSWHB> Pinto 
or Novick (or any current or former employee of SSWHB) and SBA. 

2. You have SBA's production of communications between William Malloy and 
Michael Wyatt We have not found documents evidencing post-receivership 
communications between them. If you know of any such communications, let me know 
and we can discuss. SBA will supplement its production, if appropriate. 

3 . You have SBA' s production of documents concerning the purported June 1 5 , 
2000 Tyre Lynx Board Meeting and documents of communications between Wyatt and 
SBA concerning Tyre Lynx. 



4. 



You have SBA's production of documents concerning Acorn's investments. 



5. Depositions of the current and former SBA employees you identified were not 
taken by SBA. I believe they were taken by attorneys for your clients' own client, John 
Torkelsen, at the law firm of Powell Goldstein in Washington, D,C. I believe that the 
USAO/DOJ defended the depositions of SBA personnel, and I am not sure if an SBA 
attorney was even present. As a courtesy, I will forward to you a copy of a deposition of 
Walter Peterson. I will check and see if SBA has copies of depositions of the other 
current and former SBA employees that you list. Please also note that Lawrence Bill is 
not a current or former employee of SBA. I am not aware of any pre-receivership 
deposition of him regarding Aconi^ or post-receivership deposition of him in the fraud 
action, C.A. No. 03-0060. Issues concerning post-receivership activities of the Receiver 
should be directed to Mr. McCoyd. 

Further responses to other issues raised in your letter : 

SBA produced its SOP on Licensing SBICs, as you requested. SBA also directed you to 
the Small Business Investment Act, of 1958, as amended, 15 U.S.C. § 661, et seq., and 
Part 107 of Title 13 of the Code of Federal Regulations, which contain statutory and 
regulatory requirements, guidelines and/or procedures for the licensing of SBICs. Other 
responsive documents regarding guidelines and procedures are in SBA's production. It is 
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also my understanding that you will find documents relevant to SBA's guidelines and 
policies in your clients' own files, as I believe they kept files on SB A regulatory arid 
licensing matters. Please do note that my letter to you dated September 18 is particularly 
applicable to these areas concerning SB A's internal policies and practice. 

In addition, it is likely that the files of Acorn contain non-privileged documents relevant 
to SBA's guidelines and procedures that were sent to Acorn by SB A pre-receivership. I 
understand that you will be inspecting the Receiver's production of documents soon. 
After you have reviewed the above documents, statutes, regulations and other items, as 
well as the Receiver's production and your clients' own regulatory and licensing files, 
please contact me. If there is a particular aspect of licensing in which you are interested, 
we can discuss and I will be better able to respond. SB A will supplement its production, 
as appropriate. 

With respect to the fraud action, C.A. No. 03-0060, you asked for further clarification 
regarding SBA's response. I think SBA's response is clear: SBA has provided to you the 
same pre-receivership documents of SBA that it produced in the fraud action, C.A. No. 
03-0060. SBA has also produced post-receivership approvals by SBA of conduct « 
identified in the (Smith Stratton) litigation. 1 For added clarity, SBA was not asked to 
produce, and has not produced, any documents in any of the unfunded investor litigation 
matters. If you have in mind some other, particular civil litigation or civil proceeding 
that you think involves Acorn and SBA, or a reason why you think some other category 
of documents is relevant, let me know so we can discuss. SBA will supplement its 
production, as appropriate. 

As a general point, if after having reviewed SBA's production you find that there was 
something you expected to receive, but did not, please contact me so that we can discuss. 
The foregoing is made without prejudice to SBA's prior responses, objections and 
assertions of privilege in this matter, as well as its right to supplement its production, as 
appropriate. Please do not hesitate to contact me at (202) 619-1610 with any questions. 




Thomas W, Rigby 

Chief Counsel for SBIC Liquidation 

cc: Alicia Bentley, Esq. 
Jordan Strauss, Esq. 
Christopher McClintock, Esq. 
See Attached List 



i 



You have also asked to clarify the particular "litigation" I referenced in a quotation from my letter dated 
June 23, 2006. I was referring to the Smith Stratton litigation. However, to provide you more comfort, 
SBA has also produced to you any post-receivership approvals of the illegal conduct identified in the fraud 
action, C A. 03-0060. There are none. 
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Additional copies to : 

Alexander Kerr, Esq, 

Lisa M. Salazar, Esq. 

McCARTER & ENGLISH, LLP 

Mellon Bank Center 

1735 Market Street, Suite 700 

Philadelphia, PA 19103 

Joseph M. Fioravanti, Esq. 
2 17 North Monroe Street 
P.O. Box 1826 
Media, PA 19063 

Stephen D. Brown, Esq. 
Thomas H. Lee, II, Esq. 
Patricia A. McCausIand, Esq. 
DECHERT, LLP 
Cira Centre 
2929 Arch Street 
Philadelphia, PA' 19104 

Robert N. de Luca, Esq. 
4 Wingstone Lane 
Devon, PA 19333 

Susan R. Becker, Esq. 
U.S. Attorney's Office 
Eastern District of Pennsylvania 
615 Chestnut Street, Suite 1250 
Philadelphia, PA 19106-4476 



R. Wood Tate, pro se 
237 Elm Road 
Princeton, NJ 08540 

Acorn Technology Partners, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Princeton Technology Management, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Christopher Rooney, Esq. 

Anne Peterson, Esq. 

Carmody & Torrance, LLP 

195 Church Street 

P.O. Box 1950 

New Haven, Connecticut 06509 



Patrick K, McCoyd, Esq. 
Matthew Newcomer, Esq. 
POST&SCHELL 
4 Penn Center 
1600 JFK" Boulevard 
Philadelphia, PA 19103 

John B. Torkelsen, pro se 
350 South River Road 
Apartment A-14 
New Hope, PA 18938 

Leif Torkelsen, pro se 
3029 Green Arbor Lane 
Dublin, Ohio 43107 



Case 1 :06-mc-0047t-«3S Document 1 -3 Filed 1 0/2/72006 Page 71 of 1 1 4 



***«&> 







UNITED STATES SMALL BUSINESS ADMINISTRATION 
409 THIRD STREET, S.W, 
WASHINGTON, D.C. 20416 

OFFICE OF GENERAL COUNSEL 

Direct Dial (202) 619-1610 



October 11, 2006 

VIA U.S. POST & FACSIMILE (973) 624-7070 

Robert A, Mintz, Esq. 
McCarter & English, LLP 
Four Gateway Center 
100 Mulberry Street 
Newark, New Jersey 07 1 02-4056 

Re: Subpoena to SB A Concerning Acorn Technology Fund, L.F. 
C.A. No. 05-190 (E.D. Pa.) (Judge Giles) 

Dear Mr. Mintz: 

Please find enclosed copies of the following: 

1 . Transcript of a deposition of Walter Peterson, Jr., August 30, 2004; 

2. SBAINV 01173; 

3. SBA 05-190 SUB 00001 through 00007; 

This first item is further to my letter to you dated October 10, 2006, as you requested. 
The second item supplements SBA' s production, as. on further review it appears that the 
entire document was inadvertently withheld previously. The final item (a non-privileged 
1 994 memorandum) should help narrow remaining questions you may have concerning 
SBAl 

The foregoing is made without prejudice to SBA's prior responses, objections and 
assertions of privilege in this matter, as well as its continuing right to supplement its 
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production, responses and objections, as appropriate. Please do not hesitate to contact me 
at (202) 619-1610 with any questions. 

Very truly ypurs, 

Thomas W* 

Chief Counsel for SBIC Liquidation 

cc: Alicia Bentley, Esq. (w/o #1) 
Jordan Strauss, Esq. (w/o #1 ) 
Christopher McClintock, Esq. (w/o #1) 
See Attached List (w/o #1) 
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Additional copies to : 

. Alexander Kerr, Esq. 
Lisa M. Salazar, Esq. 
McCARTER & ENGLISH, LLP 
Mellon Bank Center 
1735 Market Street, Suite 700 
Philadelphia, PA 19103 

Joseph M. Fioravanti, Esq. 
217 North Monroe Street 
P.O. Box 1826 
Media, PA 19063 

Stephen D. Brown, Esq. 
Thomas H. Lee, II, Esq. 
Patricia A. McCausIand, Esq. 
DECHERT, LLP 
Cira Centre 
2929 Arch Street 
Philadelphia, PA 19104 

Robert N. de Luca, Esq. 
4 Wingstone Lane 
Devon, PA 19333 

Susan R. Becker, Esq. 
U.S. Attorney's Office 
Eastern District of Pennsylvania 
615 Chestnut Street, Suite 1250 
Philadelphia, PA 19106-4476 

Patrick K. McCoyd, Esq. 
Matthew Newcomer, Esq. 
POST&SCHELL 
4 Penn Center 
1600 JFK Boulevard 
Philadelphia, PA 19103 

John B. Torkelsen, pro se 
350 South River Road 
Apartment A-l 4 
New Hope, PA 18938 



Leif Torkelsen, pro se 
3029 Green Arbor Lane 
Dublin, Ohio 43107 

R. Wood Tate, pro se 
237 ElmRoad 
Princeton, NJ 08540 

Acorn Technology Partners, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Princeton Technology Management, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Christopher Rooney, Esq. 
Anne Peterson, Esq. 
Carmody & Torrance, LLP 
195 Church Street 
P.O. Box 1950 
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UMTED STATES DISTRICT COVKT 



DISTRICT OF 



COLUMBIA 



US. Small Business Administration, as Receiver for Aqorn 
Technology Fund, LP. 

Plaintiffs 

V- 

Smith, Stratton, Wise, Heher & Brennan, LLP, st ate. P 

Defendants 



SUBPOENA IN A CIVIL CASE 
Civil Action No. 05-01 SO (JTG) - _, 
Related Case No. 03-0070 (JTG) % ■:: 




TO: William H. Mailoy 

Small Business Administration 
409 3rd Street, S.W. 
Washington, D.C. 20416-0001 

p YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified 
below to testify in the above case. The deposition shall be recorded by stenographic means. 

PLAGE OF TESTIMONY 7— — -^ .._ — ^ . 



COURTROOM 



DATE AND TIME 



YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition in the above case. 



PLACE OF DEPOSITION 

McCarter & English, LIP 
300 E. Lqrabard Street 
Baltimore, Maryland 51202-3219 



DATE AND TIME 

October 30, 2006 at 12:00 p,m. 



Q YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (list documents or objects): 



PLACE 



DATE AND TIME 



□ YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this suit thai is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set 
forth; for each person designated, the matters on which the person will testify, Federal Rules of Civil Procedure 



IF ATTORNEY FQR FLAlNTlFF OR 




ifendaat (s) 



DATE AND TIME 
September 26,2006 



ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

McCarter & English, LLP, Foiar Gateway Center, 100 Mulberry Street, Newark^ W 07101 

(973^622-4444 



{See RU1& 4S t Federal fcules of CM Procedure, Paris C & D on Reverse) 
* jf scuoft la pending In dtsirfe* olhar Uian dlgtfct <?f tesuanea, stale dfeliid undsr e?w rmrflbef 
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PROOF OF SERVICE 



DATE 



PLACE 



SERVED 



SERVED ON (PRINT NAME) 



MANNER QF SERVICE 



SERVED BY (PRINT NAME) 



TITLE 



OECLARATIQN OF SERVER 



I declare under penalty of perjury under the laws of the United States of America that the forgoing information 
contained in the Proof of Service is true and correct 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OBSERVER 



RULE 43, Federal Rules pf CM! Procedure, Parts C & D; 
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 

(1) A party or an attorney responsible for the issuance and service 
of a subpoena shall take reasonable steps to avoid Imposing undue 
burdsn or expense on a person subject to that subpoena. The court on 
behalf of which the subpoena was Issued shall enforce -this duty and 
impose upon the party or -attorney in breach of this duty an appropriate 
sanction which, may include, but Is not limited to, lost earnings and a 
reasonable attorney's fee. 

(2) (A) A person commanded to produce and penult Inspection and 
copying of designated books, papers, documents or tangible things, or 
Inspection of premises need not appear in person at the place of 
production or Inspection unless commanded to appear for deposition, 
hearing or trial. 

(B) Subject to paragraph (dX^) of this rule, a parson commanded 
to produce and permit Inspection and copying may, within 14 day? after 
service of subpoena or before the time specified for compliance If such 
time Is less than 14 days after service, serve upon the party or attorney 
designated In the subpoena written objection to Inspection or copying of 
Sany or alt of the designated materials or of the premises, if objection is 
frnade, the paity serving flie subpoena shall not be entitled to inspect and 
tiopy materials or Inspect the premises except pursuant to an Order of the 
court by which the subpoena was issued. If objection has been made, the 
irarty serving ths subpoena may, upon notice to me person commanded to 
produce, move at any Hme far an order to compel the production. Such an 
frrder to compel producfion shall protect any person who is pot a party or 
an officer qf a party from significant expense resulting from the inspection 
and copying commanded, 

(3) (A) On timely motion* the court by which a subpoena was issued 
shall Jcj u ssh or modify me subpq^naif It 

(0 falls to allow reasonable time for ccmpfisnce; 

(il) req aires a person who is not a party or an officer of 
la party lo travel to a place more than 100 miles from the place where that 
person resi d as, Is em p loy edi oar re gu I arly tra ns asts b u si n ess i n 



Person, except that, subject to the provisions of clause fc)(3}(B)(iII) of this 
rule, such a person may in order to attend trial be commanded to travel 
fam any such place wllhln the stale in which the trial is held, or 

(iii) requires disclosure of privileged or other protected 
matter and no exception or waiver applies or 

(Iv) subjects a person to undue burden 

(B) If a subpoena 

(i) requires disclosure of 3 irede secret or other confidential 
research, development, or commercial Information, or 

(II) requires disclosure of an unretalned expert's opinion or 
Information not describing specific events or occurrences In dispute and 
resulting from the expert's study made not at the request of any party, or 

(III) requfree a person who Is not a party or an officer of a 
party to Incur substantial expense to travel more than 100 mlleS to attend 
trial, the court may, to protect a person subject to or affected by the 
subpoena, quash or modify the subpoena, or, IF the part in whose behalf 
the subpoena is issued shows a substantial i\$$ti for the testimony or 
material that cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoena is addressed will be reasonably 
compensate^ the court may order appearance or production only upon 
specified conditions, 

(d) DUTIES, IN! RESPONDING TO SUBPOENA. 

(1) A person responding to a subpoena to produce documents shall 
produce mem as they are kept In the usual course of business or shall 
organize and label them to correspond with the categories In the demand. 

(2) When informaiion subject to a subpoena Is withheld on a claim 
that it [s privileged or subject to protection as trial preparation materials, 
the claim shall be mace expressly and shall be supported by a description 
o* the nature of the documents, communications, or things not produced 
that Is sufficient to enable the demanding party to contest the claim. 
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Issued by the 
UNITED STATES DISTRICT COURT 



DISTRICT OF 



COLUMBIA 



U.S. Small Business Administration, as Receiver for Acorn 
Technology Fund, LP. 

Plaintiffs 
v. 
Smith, Stratton, Wise, Heher Si Brennan, LLP, et ats., 

Defendants 

TO: Mark Mead 

Small Business Administration 
409 3rd Street, S.W. 
Washington, D,C. 2Q41 6-0001 



SUBPOENA IN A CIVIL CASE 
Civil Action No. 05-01 SO (JTG) - 
Related Case No. 03-0070 (JTG) 



€#tW#qf 



rj YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified 
below to testify in the above ca&e. 



PLACE OFTESTIMONY 



COURTROOM 



DATE AND TIME 



YOU ARE COMMANDED to appear at the ptace, date, and time specified below to testify at the taking of a 
deposition in the above case, The deposition shall be recorded by stenographic means. 

DATE AND TIME ~ 



PLACE OF DEPOSITION 

McCarter & English, LLP 
300 R Lombard Street 
Baltimore, Maryland 21202-3219 



November 10, 2006 at IfcOG a,m. 



□ YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (list documents or objects); 



PLACE 



DATE AND TIME 



n YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a parly to this suit that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testify on its behalf t and may set 
forth, for each person designated, the matters on which the person will testify. Federal Rules of Chrtl Procedure 
30(b)(6)/ _^___ 



ISSUING OFFICER E\0\ 



Steven A. Bi 




m AMD TITLE (INDICATE IF ATTOKNE Y FOR PLAINTIFF OR 




ttorneyrbf Defendant (s) 



DATE AND TIME 
September 26, 2006 



ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

McCarter & Etiglish, LUP, Foxir Gateway Center, 100 Mulberry Street, Newark, NJ 07101 
(973)622-4444 ____^ 

^5« Rule 45. Federal Rates of#vfc Procedure^ ptiris C & D on Reverse) . 
MfetiHMl fe pending In dfstfddherlhandisfr'isl of issuance, slate disUfd under case number 
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PROOF OF SERVICE 


SERVED 


DATE 


PLACE 




SERVED ON (PRINT NAME) 




MANNER OF SERVICE 




served ev (pmkr name) 




TITLE 




DECLARATION OF SERVER 



I declare under penalty of perjury under the laws of the United States of America that the foregoing fnformstion 
contained in the Proof of Service is true and correct 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rutes of CM1 Procedure, Parts C & D: 

(c) PROTECTION OF PEKSONS SUBJECT TO SUBPOENAS, 

(1 ) A party or an attorney responsible for the Issuance and service 
of a subpoena shall take reasonable steps to avoid Imposing Uft4ue 
jburden or expense pn a person subject to that subpoena. The court en 
behalf of which the subpoena was issued shall enforce this duty and 
Impose upon the party or attorney In breach of this duty an appropriate 
sanation which may include, but is not limited to, lost earnings and a 
ifeasonable attorney's fee r 

(2) (A) A person commanded to produce and permit inspection and 
copying of designated books, papers/ documents or tangible things, or 
Inspection of premises need not appear in person at the placa of 
production of inspection unless commanded to appear for deposition, 
hearing Of trial. 

(B) Subject to paragraph (d)(2) of this Ttite, a person commanded 
to produce and permit inspection and copying may, wHhin 14 days after 
service of subpoena or before the tifne specified for compliance if such 
time is less tftan 14 days after service* serva upon the party or attorney 
designated In Ihe subpoena written objection to Inspection or copying of 
any or all of the designated materials or of the premises. If objection Is 
rnads, the party serving Ihe subpoena shall not be entitled to inspect and 
copy materials or Inspect ths premises except pursuant to an order of ihe 
Court by which the subpoena ws$ issued. Tf objection has b&m made, the 
party serving the subpoena may, upon notice to the person commanded to 
produce, move at any fens for an order to compel the production. Such an 
order to compel production shall protect any person who Is not a party or 
an officer of a party from slgnflicani expense resulting from ihe Inspection 
and copying commanded. 

(3) (A) Oh timely imotfon^ the court by whfch a subpoena was Issued 
shall quash or modify ths subpoena If it 

(i) falls to allow reasonable tiro e for compliance; 

(ii) requires a person who te not a party or an officer of 
a parly to travel to a place more than 100 miles from the place where that 
parson resides, Is employed or regularly transacts business In 



Person* except that, subject to the provisions of clause (c)(3K fi X«0 °f ^Is 
rute, such a person may in order to attend trial be commanded to travel 
from any such place within flie state In which the trial is held, or 

(Hi) requires disclosure of privileged or other protected 
matter and no exception or waiver applies, or 

(iv) subjects a person to undua burden 

(B) If a subpoena 

(I) requires disclosure of a" trade secret or other confidential 
research, development, or commercial Information, or 

(ii) requires disclosure of an unreiarned experts opinion or 
information not describing specific evsnls or occurrences In cfepute and 
resulting from the expert's study mede not at the request of any party, or 

(ill) requires a person who )s not a party or an officer of a 
party to incur Substantial expense to travel more than 100 miles to attend 
trial, the court may, to protect a person subject to or affected by the 
subpoens* quash or modrfy the subpoena, or, if the part in whose behatf 
the subpoena is Issued shows a substantial need for the testimony or 
materia;! that cannot be otherwise met wrthout undue hardship end assures 
that the person to whom Ihe subpoena Is addressed will be reasonably 
compensated, the court may order appearance or production onry upon 
specified conditions/ 
(d) DUTIES IN HESPONDING TO SUBPOENA 

(1) A person responding to a subpoena to produce documents shall 
produce them as they are Kept in Ihe Usual course of business or shall 
organise $nd label them to correspond wim the categorise in the demand. 

{2} When information subject to a subpoena is withheld on a claim 
that It Is privileged or subject to protection as trial preparation materials, 
Ihe claim shall be rnede exprsssiy end shall be supported by a description 
of the nature of the documents^ communications, or things not produced 
(hat is sufficients enable the demanding parly to contest the claim. 
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UNITED STATES DISTRICT COURT 



DISTRICT OF 



COLUMBIA 



U,S- Small Business Administration, as Receiver for Acorn 

Technology Fund, LP. SUBPOENA IN A CIVIL CASE 

Pontiffs Civil Action No. 05-01 90 (JTG) ~ 

v * Related Case No, 03-0070 (JTG) 

Smith, Strgfton, Wise, Heher & Brennan, LLP, et ate. W ^ 

Defendants 

TO: Thomas Morris 

Small Business Administration 
409 3rd Street, S.W, 
Washington, D.C. 20416-0001 



M&Efi j 



n YOU ARE COMMANDED to appear In the United States District Court at the place, date, and time specified 
below to testify in the above caso. 



PLACE OF TESTIMONY 



COURTROOM 



DATE AND TIME 



El YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition in the above case, 



PLACE OF DEPOSITION 

McCarter &- English, LLP 
300 E. Lombatd Street 
^Bdtranore, Maxyland 21 202-3219 



DATE AMD TIME 

December 21 i 2006 at 10:00 a.m. 



O YOU ARE COMMANDED to produce and permit inspection find copying of the following documents or object 
At the place, date, and time specified below (list documents or objects): 



PLACE 



DATE AND TIME 



D YOU ARfe COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this suS that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testily on its behalf, and may set 
-forth, for each person designated, the matters on which the person will testify. Federal Rules of CM! Procedure 
30(b)(6V : _^^____ 



ISSUING OFFrC^RSi^NAjrURE AND 1 
DEFENDANT 




JE IF ATTORNEY FOR FLAIhTTIFF OR 



jbrDefendantfe) 



DATE AND TIME 
September 26, 2006 



ISSUING OFFICERS NAME ADDRESS AND PHONE MUMMER 

McCarfer & English, IIP, Fow Gateway Center, 100 Mulberry Street, Newark. NJ 07101 
(973)622-4444 



1tt (SdaRtils 45, Federal Rufestf Civil Procedure, Parties DcnRwsras) 

If adiort fe pending In dlsiflcE oftK ibfcrt sflslrid of Issuance, siatetfistid gndsr fe&sa number 
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PROOF OF SERVICE 



DATE 



PLACE 



SERVED 



SERVED ON (PRINT NAME) 



MANNER OF SERVICE 



SERVED BY (PR11STT NAME) 



TITLE 



DECLARATION OF SERVER 



I declare under penalty of perjury under the laws of the United States of America Etert the foregoing information 
contained in the Proof of Service is true and correct. 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of Civil Procedure, Paris CdD: 
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 

(1) A party or an attorney responsible for the issuance and service 
of a subpoena shall fake reasonable steps to avoid imposing undue 
burden or expanse on a person subject to that subpoena. The court on 
behalf of which (ha subpoena was Issued shall enforce thi£ duty and 
Impose upon the party or attorney In breach of this duty an appropriate 
sanction which may include, but is not limited to, iOSt earnings and a 
reasonable attorney's fee. 

(2) (A) A person commanded to produce and permit Inspection and 
copying of designated books, papers, documents or tangible things, or 
Inspection of premises need not appear in person at the place of 
production or inspection unless commanded to appear for deposition, 
hearing or trial 

.(B) Subject to paragraph (d)(2) of this rule, a person commanded 
to produce and permit inspection and copying may, within 14 days after 
service of subpoena or before the time specified for compliance if such 
time is less than 14 days after service, serve upon the party or 9 Homey 
designated rh the subpoena written, objection to Inspection or copying of 
any or all of the designated materials or of the pr&mlsfes. If objection fe 
made, the party serving ihe subpoena shall not be entitled to inspect and 
copy materials or Inspect the premises except pursuant to an order of the 
court by which the subpoena Was Issued. If objection has been made, the 
party serving the subpoena may, upon notice to the person commanded to 
produce, move at any time for an order to compel (he production, Such an 
order to compel producBon shall protect any person who Is not a parry or 
an officer of a party from significant expense resulting from the Inspection 
and copying commanded. 

(3) (A) On flmely motion, the court by which a subpoena was issued 
shall quash or modify the subpoena if it 

(\) fail? to allow reasonable time for compliance; 

£n) requires a person who is not a party or an officer of 
a party to travel to a place more than 100 miles from the place where that 
person resides, is employed or regularly transacts business in 



Person, except that, subject to the provisions of clause (o)(3}(BtfI) of this 
rule, such a person may In o*der to attend trial be commanded to travel 
from any such place within the stats In which the trial Is he!d T or 

Q\i) requires disclosure of privileged or other protected 
matter and no exception or Waiver applies, or 

(iv) subjects a person fo undue burden 

(B) If a subpoena 

(I) requires disclosure oF a trade secret or other tonfidenSal 
researcht development, or commercial Information, or 

(J[) requires disclosure of an unretalned efcperfs opinion or 
Information not describing specific events or occurrences In dispute and 
resulting from the experts study made not at the request of eoy party, or 

(Hi) requires a person who is not a party or an officer of a 
party to Incur substantia! expense to travel mofe then 100 miles to attend 
trial, the court may, to protect a person subject to or affected by ms 
subpoena, quash or modify toe subpoena, or, if the part In whose behalf 
the subpoena Is issued shows a substantia! need for the testimony or 
material that cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoena Is addressed will be reasonably 
compensated, Ihe court may order appearance or production only upon 
specified conditions, 

(d) DUTIES IN RESPONDING TO SUBPOENA. 

(1) A person responding to a subpoena to produce documents shall 
produce them as they are kept to the usual course Of business or shall 
organize and label them to correspond with ths categories In the demand. 

(2) When Information subject to a subpoena Is withheld on a claim 
that it is privileged or subject to protection as trial preparation materials, 
(he ctaim shall be made expressly and ahall be supported by a description 
Of the nature of the documents, communications, or things not produced 
that is sufficient to enable the demanding party to contest the claim, 



MEl\5S£l]47.T 



r ii ii 1 nn nnrtrnn nnriimrnt 1 a= filn1 MffiygQflfi Base Qi "* AAA 

w Issued by the w ; 

UNITED STATES DISTRICT COURT 



DISTRICT OF 



COLUMBIA 



SUBPOENA IN A CIVIL CASE 

Civil Action No. 05-0190 (JTG) - 
Related Case No. 03-00r0 (JTG) 



U.S. Small Business Administration, as Receiver for Acorn 
Technology Fund, LP. 

Plaintiffs 
v. 
Smith, Stratton, Wise, Heher & Brennan, LLP, et ais., 

Defendants 

TO: Johnny A. Kitts 

Small Business Administration 
409 3rd Street, S.W, 
Washington, D.a 2041 8-0001 

□ YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified 
below to testify in the above case. 

PUCE OF TESTIMONY "" 




COURTROOM 



DATE AND TIME 



YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition In the above case. The deposition shall be recorded by stenographic means. 



PLACE OF DEPOSITION 

McCarter & English, LLP 
300 E. Lombard Street 
Baltimore, Maryland 21202-3219 



DATE AND TIME 

October 30, 2006 at 10:00 a,m. 



□ YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (list documents or objects): 



PLACE 



DATEANPTFME 



□ YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AMD TIME 



Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors; or managing agents, or other persons who consent to testify on its behalf, and may set 
forth; for each person designated, the matters on which the person will testily. Federal Rules of Civil Procedure 




ISSUING OFFICER 5IO$XtURE AND TIT 
DEFENDANT 



StevsnA' 



lTE if attorney FOR PLAINTIFF or 



iys for Defendant (s) 



date and time 
September 25 f 2006 



ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

McCaflsr & En^isk LLP, Four Gateway Center, 100 Mfalberry Street, Newark, NJ 07101 
(973)622^4444 



lrf „ . „ . t tt ■ • tSesf^e^FedwiiiRiilaaofCtvilProcstfuFPjPartaC&DcnPfiv^iti 

tf ecflon is pending In tfleffltf Olher lhan dlaftka of issuance* slate dalrtct wider css& number 
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PROOF OF SERVICE 






SERVED 


DATE 


FIACE 






SERVED ON {mm HAWK) 




MANNER OF SERVICE 






SERVED BY (PRINT NAME) 




TITLE 










DECLARATION OF SERVER 







[ declare under penalty of perjury under the Jaws <?f the United States of America that the foregoing information 
contained In the Proof of Service is true and correct 



Executed on 



date 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of Civil Procedure, Parts C & D; 
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 

(1) A party or an attorney responsible for the issuance and service 
of a subpoena shall taKs reasonable steps to avoid imposing undue 
byrdefi or expense on a person subject to that subpoena- The court on 
behalf of which tfts subpoena was Issued shall enforce this duty and 
impose upon the party or attorney fn breach of this duty an appropriate 
sanction which may indudey but te not limited to, lost earnings and a 
reasonable attorney's fee. 

(2) (A) A person commanded to produce and permit Inspection and 
copying of designated books, papers, documents or tangible things, or 
Inspection of promises need not appear In person at the place of 
production or Inspection unless commanded to appear for deposition, 
hearing or trial. 

(&} Subject to paragraph (d)(2) of thitfrule t ist person commanded 
to produce and permit Inspection and copying may, wlthfn 14 days- alter 
service of subpoena or before the time specified for compliance fr such 
Gm# is lesa than 14 days aRsf service, serve upon the party or attorney 
designated In the subpoena written objection to Inspection or copying of 
any or $1! of the designated materials or of the premises , If abjection is 
made^ the party serving (he subpoena shall not ba entitled to Inspect and 
copy materials or inspect the premises except pursuant to an order of the 
court by 'which the subpoena was Issued. If objection has been made, the 
party serving the subpoena may, upon notice to the person commanded to 
pf p0uce F move at any time lor an order to compel the production. Such an 
longer to compel production shaft protect any person who Is not a party or 
an officer of a party from significant expense resulting from the inspection 
and copying commanded. 

(3) (A) On timely motion, the court by which a subpoena was Issued 
Shall quash or modify the subpoena If It 

p) faHs lo allow reasonable time for compliance; 

(U) requires a person vtfio Is not a party or an officer of 
a party to fcavs| to a place mora than 100 mile? from the place where that 
person resides, is employed or regularly transacts business in 



Person, except that subject to the provisions of clause (c)(3XB)(hi) of tNs 
rule, such a person may in order to attend trfaj be commanded to travel 
from any such place wHhin the £tete ih which the trial Is held, or 

(III) requires dlsctosur* of privileged or other protected 
ma Eter and n$ exception or carver applies, or 

(lv) subjects a person to undue burden 
(B) Ifaaubpoena 

requrrag disclosure of a trade secret or ofli er confidential 
research, development! or comrn eroial information , or 

(II) requires disclosure of an unstained expert's opinion or 
information not describing specific events or occurrences in dispute sind 
resulting from the expert's study made not at the request of any party, or 

(ill) requires a person who is not a party or an officer of a 
party to Incur substantial expense to travel mora than 100 miles to attend 
trial, the court may, to protect a person subject to or affected by the 
subpoena, quash or modify me subpoena, or, if the part in whose behalf 
the subpoena la issued shows a substantial need for fh& testimony or 
material that cannot be otherwise m#t without undue hardship and assures 
that the person to whom the subpoena is addressed will be reasonably 
compensated* ftie court may order appearance or productJon onty upon 
specified conditions. 

ftf) DUTIES IN RESPONDING TO SUBPOENA. 

(1) A person responding to s subpoena to produce documents shall 
produce them as they are kept in the usual tours© of business or shaii 
organize and (abel them to correspond with the categories m the demand. 

; (2) Wheffi Information subject to a subpoena la withheld on a claim 
mat it is privileged or subject to prqteqtion as trial preparation materials, 
the claim shall be made expressly and shall be supported by a description 
of the nature of! {he docum^nfe, communications, or things not produced 
that Is sufficient to enable the demanding party to contest the claim. 
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Issued by the 
UNITED STATES DISTRICT COURT 



DISTRICT OF 



COLUMBIA 



U.S. Small Business Administration, as Receiver for Acorn 
Technology Fund, LP. 

Plaintiffs 
v. 
Smith, Stratton, Wise, Heher & Brehnan, LLP, et als. : 

Defendants 



SUBPOENA IN A CIVIL CASE 

CM! Action No. 05-0190 (JTG) - 
Related Case No. 03-0070 (JTG) 



TO: Walter Peterson, Jr. 

1661 B South Hayes Street 
Arlington, VA 22202 



□ YOU ARE COMMANDED to appear in the United States District Court at the place, date, and. time, specified 
below to testify in the above case. The deposition shall be recorded by stenographic means. 



PLACE OF TESTIMONY 



COURTROOM 



DATE AND TIME 



|vj YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition in the above case. 



PLACE OF DEPOSITION 

McCarter & English, LLP 
300 'El Lombard Street 
Baltimore, Maryland 21202-3219 



DATE AND TIME 

November 8, 2006 at 10:00 a.m. 



D YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (fist documents or objects): 



PLACE 



DATE AND TIME 



□ YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set 
forth, for each person designated, the matters on which the person will testify. Federal Rules of Civil Procedure 
30(b)(6)/ . ^^_____„ 



ISSUING OFFICER S1GNAT1 
DEFENDANT 



Steven A. Becke 




ORNEY FOR PLAINTIFF OR 



rneys Wr Defendant (s) 



DATE AND TIME 
October 17, 2006 



ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

McCarter & English, LLP, Four Gateway Center, 100 Mulberry Street, Newark, NJ 07101 
(973)622-4444 

(See Rule 45, Federal Rules of Civil Procedure, Parts C & D on Reverse) 
1 1f action is pending in district other than district of is suance, state district under case num ber 
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PROOF OF SERVICE 


SERVED 


DATE 


PLACE 


SERVED ON (PRINT NAME) 




MANNER OF SERVICE 


SERVED BY (PRINT NAME) 




TITLE 


DECLARATION OF SERVER 



! declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in the Proof of Service is true and correct. 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of Civil Procedure, Parts C & D: 
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS, 

(1) A party or an attorney responsible for the issuance and service 
of a subpoena shall take reasonable steps to avoid imposing undue 
burden or expense on a person subject to that subpoena. The court on 
behalf of which the subpoena was issued shall enforce this duty and 
impose upon the party or attorney in , breach of this duty an appropriate 
sanction which may include, but is not limited to, lost earnings and a 
reasonable attorney's fee. 

(2) (A) A person commanded to produce and permit inspection and 
copying of designated books, papers, documents or tangible things, or 
inspection of premises need not appear in person at the place of 
production or inspection unless commanded to appear for deposition, 
hearing or trial. 

<B) Subject to paragraph (d)(2) of this rule, a person commanded 
to produce and permit inspection and copying may, within 14 days after 
service of subpoena or before the time specified for compliance if such 
time is less than 14 days after service, serve upon the party or attorney 
designated in the subpoena written objection to inspection or copying of 
any or all of the designated materials or of the premises. If objection is 
made, the party serving the subpoena shall not be entitled to inspect and 
copy materials or inspect the premises except pursuant to an order of the 
court by which the subpoena was issued. If objection has been made, the 
party serving the subpoena may, upoti notice to the person commanded to 
produce, move at any time for an order to compel the production. Such an 
order to compel! ^production shall protect any person who is not a party or 
an officer of a psarty from significant expense resulting from the inspection 
and copying commanded, . 

(3) (A) On timely motion, the court by which a subpoena was issued 
shall quash or modify the subpoena if it 

(I) fails to allow reasonable time for compliance; 

(ti) requires a person who is not a party or an officer of 
a party to travel to a pfcce more than 100 mites from the place where that 
person, resides, is employed or regularly trans acts business in 



Person, except that subject to the provisions of clause (c)(3)(B)(iii) of this 
rule, such a person may in order to attend trial be commanded to travel 
from any such place within the state in .which the trial is held, or 

(iii) requires disclosure of privileged or other protected 
matter and no exception or waiver applies, or 

(iv) subjects a person to undue burden 

(B) If a subpoena 

(i) requires disclosure of a trade secret or other confidential 
research, development, or commercial information, or 

(ii) requires disclosure of an unretained expert's opinion or 
information not describing specific events or occurrences in dispute and 
resulting from the expert's study made not at the request of any party, or 

(iii) requires a person who is not a party or an officer of a 
party to incur substantial expense to travel more than 100 miles to attend 
trial, the court may, to protect a person subject to or affected by the 
subpoena, quash or modify the subpoena, or, if the part in whose behalf 
the subpoena is issued shows a substantial need for the testimony or 
material that cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoena is addressed will be reasonably 
compensated, the court may order appearance or production only upon 
specified conditions. 

(d) DUTIES IN RESPONDING TO SUBPOENA. 

(1) A person responding to a subpoena to produce documents shall 
produce them as they are kept in the usual course of business or shall 

organize, and label them to correspond with the categories in the demand, 

(2) When information subject to a subpoena is withheld on a claim 
that it is privilege^ or subject to protection as trial preparation materials, 
the claim shall be [made expressly and shall be supported by a description 
of the mature of the documents, communications, or things not produced 
that is sufficient to enable the demanding party to contest the claim . 
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Issued by the 
UNITED STATES DISTRICT COURT 



DISTRICT OF 



COLUMBIA 



US Small Business Administration, as Receiver for Acorn 

Technology Fund, LP. SUBPOENA IN A CIVIL CASE 

Plaintiffs Civil Action No. 05-01 90 { JTG) - 

v. Related Case No. 03-0070 (JTG) 

Smith, Stratton, Wise, Heher & Brennan, LLP, et a!s M 

Defendants 

TO: Charles Sjoquist 

Small Business Administration 
409 3rd Street, S.W. 
Washington, D.C. 20416-0001 

□ YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified 
below to testify in the above case. 



PLACE OF TESTIMONY 



COURTROOM 



DATE AND TIME 



YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition in the above case. The deposition shall be recorded by stenographic means. 



PLACE OF DEPOSITION 

McCarter & English, LLP 
300 K Lombard Street 
Baltimore, Maryland 21202-3219 



DATE AND TIME 

November 1, 2006 at 10:00 am 



□ YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (list documents or objects): 



PLACE 



DATE AND TIME 



n YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents/or other persons who consent to testify on its behalf, and may set 
forth, for each person designated, the matters on which the person will testify. Federal Rules of Civil Procedure 
30(bkB)/ 



ISSUING 
DEFENDANT 



IF ATTORNEY FOR PLAINTIFF OR 




DATE AND TIME 
September 26> 2006 



ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

McCarter & English, LLP, Four Gateway Center, 100 Mulberry Street, Newark, NJ 07101 
(973)622-4444 



(See Rule 45, Federal Rules of CtotI Procedure, Parts C & D on Reverse) 
1 1f acta is pending in district other than district of issuance, state district under esse number 
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PROOF OF SERVICE 



DATE 



PLACE 



SERVED 



SERVED ON (PRINT NAME) 



MANNER OF SERVICE 



SERVED BY (PRINT NAME) 



TITLE 



DECLARATION OF SERVER 



I declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in the Proof of Service is true and correct. 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of Civil Procedure, Parts C & D: 
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 

(1) A party or an attorney responsible for the issuance and service 
of a subpoena shall take reasonable steps to avoid imposing undue 
burden or expense on a person subject to that subpoena. The court on 
behalf of which the subpoena was Issued shall enforce this duty and 
impose upon the party or attorney in breach of this duty an appropriate 
sanction which may Include, but Is not limited to, lost earnings and a 
reasonable attorney's fee. 

(2) (A) A person commanded to produce and permit inspection and 
copying of designated books, papers, documents or tangible things, or 
inspection of premises need not appear in person at the place of 
production or inspection unFess commanded to appear for deposition, 
bearing or trial 

(B) Subject to paragraph (d)(2) of this rule, a person commanded 
to produce and permit inspection and copying may, within 14 days after 
service of subpoena or before the time specified for compliance if such 
time is less than 14 days after service, serve upon the party or attorney 
designated in the subpoena written objection to inspection or copying of 
any or all of the designated materials or of the premises, if objection is 
made, the party serving the subpoena shall not be entitled to inspect arid 
copy materials or inspect the premises except pursuant to an order of the 
court; by wbich'the subpoena was issued. If objection has been made, the 
party-serving the subpoena may, upon notice to the person commanded to 
produce, move at any time for an order to compel the production. Such ah 
order to compel production shall protect any person who is not a party or 
an officer of a party from significant expense resulting from the inspection 
and popypng commanded* 

(3X(A) On timely motion, the court by which a subpoena was issued 
shall quash or modify the subpoena if it 

(i) fails to allow reasonable time for compliance; 

(ii) requires a person who Is not a party or an officer of 
a party to travel to a ptace more than 100 miles from the place where that 
person resides, is employed or regularly transacts business in 



Person, except that, subject to the provisions of ciause (c)(3)(B)(iii) of this 
rule, such a person may in order to attend trial be commanded to travel 
from any such ptace within the state in which the trial Is held, or 

(ill) requires disclosure of privileged or other protected 
matter and no exception or waiver applies, or 

(iv) subjects a person to undue burden 
(B) if a subpoena 

(i) requires disclosure of a trade secret or other confidential 
research, development, or commercial information, or 

(II) requires disclosure of an unretained expert's opinion or 
information not describing specific events or occurrences in dispute and 
resulting from the expert's study made not at the request of any party, or 

(iii) requires a person who is not a party or an officer of a 
party to incur substantial expense to travel more than 100 miles to attend 
trial, the court may, to protect a person subject to or affected by the 
subpoena, quash or modify the subpoena, or, if the part jn whose behalf 
the subpoena is issued shows a substantial need for the testimony or 
material that cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoena is addressed will be reasonably 
compensated, the court may order appearance or production only upon 
specified conditions. 
(d) DUTIES IN RESPONDING TO SUBPOENA. 

(1) A person responding to a subpoena to produce documents shall 
produce them as they are kept in the usual course of business or shall 
organize and label them to correspond with the categories in the demand. 

(2) When information subject to a subpoelna is withheld on a claim 
that it is privileged or subject to protection as trial preparation materials, 
the claim shall be made expressly and shall be supported by a description 
of the nature of the documents, communications, or things not produced 
that is sufficient to enable the demanding party to contest the claim. 
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Issued by the 
UNITED STATES DISTRICT COURT 



DISTRICT OF 



COLUMBIA 



U.S. Small Business Administration, as Receiver for Acorn 
Technology Fund, LP. 

Plaintiffs 
v. 
Smith, Stratfon, Wise, Heher & Br ennan, LLP, etals., 

Defendants 



SUBPOENA IN A CIVIL CASE 

Civil Action No. 05-0190 (JTG) - 
Related Case No. 03-0070 (JTG) 



TO: Lawrence Bill 

Small Business Administration 
409 3rd Street, S.W. 
Washington, DC. 20416-0001 

□ YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified 
below to testify in the above case. ^ ; 



PLACE OF TESTIMONY 



COURTROOM 



DATE AND TIME 



YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition in the above case. The deposition shall be recorded by stenographic means. 



PLACE OF DEPOSITION 

McCarter & English, LLP 
300 E.Lombard Street 
Baltimore, Maryland 2 1 202-3219 



DATE AND TIME 



December 2 L 2006 at 10:00 a.m. 



□ YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (iist documents or objects): 



PLACE 



DATE AND TIME 



□ YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set 
forth, for each person designated, the matters on which the person will testify. Federal Rules of CMS Procedure 
3Q(bX6y 



ISSUING OFFICER SIGH 
DEFENDANT 



Steven A, Be< 




AND TITLE (INDICATE IF ATTORNEY FOR PLAINTIFF OR 



>rneys for Defendant (s) 



DATE AND TIME 
September 26, 2006 



ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

McCarter & English, LLP, Four Gateway Center, 100 Mulberry Street, Newark, NJ 07101 
(973)622-4444 . 

' " : (See Rule 45, Federal Rules of CM Procedure. Parts C a D on Reverse) 

1 1f action is pens'! n$ i n district other than district of issuance, state district under case number 
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PROOF OF SERVICE 



DATE 



PLACE 



SERVED 



SERVED ON (PRINT NAME) 



MANNER OF SERVICE 



SERVED BY (PRINT NAME) 



TITLE 



DECLARATION OF SERVER 



I declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in the Proof of Service is true and correct. 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of Civil Procedure, Parts C & D: 
<c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 

(1) A party or an attorney responsible for the issuance and service 
of a subpoena shall take reasonable steps to avoid imposing undue 
burden or expense on a person subject to that subpoena. The court on 
behalf of which the subpoena was issued shall enforce this duty and 
Impose upon the party or attorney in breach of this duty an appropriate 
sanction which may include, but is not limited to, lost earnings and a 
reasonable attorney's fee. 

(2) (A) A person commanded to produce and permit Inspection and 
copying, of designated books, papers, documents or tangible things, or 
Inspection of premises need not appear in person at the place of 
production or inspection unless commanded to appear for deposition, 
hearing or trial, 

(B) Subject to paragraph (d)(2) of this rule, a person commanded 
to produce and permit inspection and copying may, within 14 days after 
service of subpoena or before the time specified for compliance if such 
time is less than 14 days after service, serve upon the party or attorney 
designated in the subpoena written objection to inspection or copying of 
any or all of the designated materials or of the premises, if objection is 
made, the party serving the subpoena shall not be entitled to inspect and 
copy materials or inspect the premises except pursuant to an order of the 
coyrt by which the subpoena was issued. If objection has been made, the 
party serving the subpoena may, upon notice to the person commanded to 
produce, move at any time for an order to compel the production. Such: an 
order to compel production shall protect any person who is ntit a party or 
an officer of a party from significant expense resulting from the inspection 
and copying commanded, 

(3 j (A) On timely motion, the court by which a subpoena was issued 
shall quash or modify the subpoena if it 

(i) fails to allow reasonable time for compliance; 

01) requires; a person who Is not a party or an officer of 
a party to travel ta a; ptecejmore/ than 100 miles from the place where that 
person resides, is employed or Hegularly transacts business in 



Person, except that, subject to the provisions of clause (c)(3){B)(m) of this 
rule, such a person may in order to attend trial be commanded to travel 
from any such place within the state in which: the trial is held, or 

()ii) requires disclosure of priy'fieged or other protected 
matter and no exception or waiver applies, or 

(iv) subjects a person to undue burden 
(B) if a subpoena 

(0 requires disclosure of a trade secret or other confidential 
research, development, or commercial information, or .' 

(ii) requires disclosure of an unretained expert's opinion or 
information hot describing specific events or occurrences in dispute and 
resulting from the expert's study made not at the request of any party, or 

(iii) requires a person who is hot a party or an officer of a 
party to incur substantial expense to travel more than 100 miles to attend 
trial, the court may, to protect a person subject to or affected by the 
subpoena, quash or modify the subpoena, or, if the part in whose behalf 
the subpoena is issued shows a substantial need for the testimony or 
material that cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoena is addressed will be reasonably 
compensated, the court may order appearance or production only upon 
specified conditions. 

(d) DUTIES IM RESPONDING TO SUBPOENA. 

(1 ) A person responding to a subpoena to produce documents shall 
produce them as they are kept in the usual course of business or shall 
organize and label them to correspond with the categories in the demand. 

(2) When information subject to a subpoena is withheld on a claim 
that it is privileged or subject to protection as trial preparation materials, 
the claim shall be made expressly and shall be supported by a description 
of the nature of the documents, communications, or things not produced 
that is sufficient to enable the demanding party to contest Ihe claim. 



ME1\5S63134,I 



Case 1 :06-mc-004£kEGS Document 1 -3 Filed 1 0/2?/2006 Page 89 of 1 1 4 



Issued by the 
UNITED STATES DISTRICT COURT 



MIDDLE 



DISTRICT OF - 



FLORIDA 



SUBPOENA IN A CIVIL CASE 

Civil Action No. 05-0190 (JTG) - 
Related Case No. 03-0070 (JTG) 



US, Small Business Administration, as Receiver for Acorn 
Technology Fund, LP. ( 

Plaintiffs 
v. 
Smith, Stratton, Wise, Heher & Brennan, LLP, et ats., 
Defendants 

TO: Ronald C. Cibolski, Esq. 

Ronald C. Cibolski, Esq. & Assoc, LLC 
5328 White Ibis Drive 
North Port, Florida 34287 

□ YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified 
below to testify in the above case. 



PLACE OF TESTIMONY 



COURTROOM 



DATE AND TIME 



YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition in the above case. The deposition shall be recorded by stenographic means. 



□ YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (list documents or objects): 



PLACE OF DEPOSITION 


DATE AND TIME 


Ronald C. Cibolski, Esq. & Assoc, LLC 




5328 White Ibis Drive 


December 15, 2006 at 10:00 a.m. 


North Port, Florida 34287 





PLACE 



DATE AND TIME 



□ YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set 
forth, for each person designated, the matters on which the person will testify. Federal Rules of Civil Procedure 
30(bX6)/ . 



ISSUING OFFICER 
DEFENDANT 



Steven -A? 




ICATE IF ATTORNEY FOR PLAINTIFF OR 

farneys for Defendants) 



DATE AND TIME 
September 26, 2006 



ISSUING OFFICERS NAME, ADDRESS AND PHONE NUMBER 

McCartfer & English, LLP, Four Gateway Center, 100 Mulberry Street, Newark, NJ 07101 
(973)622-4444 



1 , t „ . . i ".;_,. .' u ■ . ■ '. < See ™ Q 45, Federar Rules of Civil Procedure, Parts C & D on Reverse) 

ifscbonispendingindisti^ctotberthandtstrictofissuance^taiedistricturidercasenumber 
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PROOF OF SERVICE 




SERVED 


DATE 


PLACE 




SERVED ON (PRINT NAME) 




MANNER OF SERVICE 




SERVED BY (PRINT NAME). 




TITLE 





DECLARATION OF SERVER 



I declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in the Proof of Service is true and correct. 



Executed on , 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of Civil Procedure, Parts C & D: 
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 

(1) A party or an attorney responsible for the issuance and service 
of a subpoena shall take reasonable steps to avoid imposing undue 
burden or expense on a person subject to that subpoena. The court on 
behalf of which the subpoena was issued shall enforce this duty and 
impose upon the party or attorney in breach of this duty an appropriate 
sanction which may include, but Is not limited to, lost earnings and a 
reasonable attorney's fee. 

(2) (A) A person commanded to produce and permit inspection and 
copying of designated books, papers, documents or tangible things, or 
inspection of premises need not appear in person at the place of 
production or inspection unless commanded to appear for deposition, 
hearing or trial. 

(B) Subject to paragraph (d)(2) of this rule, a person commanded 
to produce and permit inspection and copying may, within 14 days after 
service of subpoena or before the time specified for compliance if such 
time is less than 14 days after service, serve upon the party or attorney 
designated In the subpoena written objection to inspection or copying of 
any or all of the designated materials or of the premises. If objection is 
made, me party servingthe subpoena shall hot be entitled to inspect and 
copy materials or inspect the premises except pursuant to an order of the 
coprtby which the subpoena was issued, if objection has been made, the 
party serving th;e subpoena may, upon notice to the person commanded to 
produce* move at any time for an order to compel the production. Such an 
order to compel production shall protect any person who is not a party or 
an officer of a party from significant expense resulting from the inspection 
and copying commanded. 

(3) (A) Oh timely motion, the court by which a subpoena was issued 
shall quash or modify tn^ subpoena if it 

0) fails to allow reasonable feme for compliance; 

(ii) ^quires a person who Id not a party or an officer of 
a party to travel to a plajce more than 1p0 miles^frorh the place where that 
person resides, ^employed or regularly transapts business in 



Person, except that, subject to the provisions of clause (c)(3)(B)(iii) of this 
rule t such a person may in order to attend trial be commanded to travel 
from any such piace within the state in which the trial is heid T or 

(iii) requires disclosure of privileged or other protected 
matter and no exception or waiver applies, or 

(iv) subjects a person to undue burden 

(B) if a subpoena 

(i) requires disclosure of a trade secret or other confidential 
research T development or commercial information, or 

(ii) requires disclosure of an unretained expert's opinion or 
information not describing specific events or occurrences in dispute and 
resulting from the experts study made not at the request of any party, or 

(iii) requires a person who is not a party or an officer of a 
party to incur substantia! expense to travel more than 100 miles to attend 
trial, the court may, to protect a person subject to or affected by the 
subpoena, quash or modify tie subpoena, or, if the part in whose behalf 
the subpoena is issued shows a substantial need for the testimony or 
material that cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoena is addressed will be reasonably 
compensated, the court may order appearance or production only upon 
specified conditions. 

(d) DUTIES IN RESPONDING TO SUBPOENA. 

(1) A person responding to a, subpoena to produce documents shall 
produce them as they are kept in the usual course of business or shall 
organize and label Ihenrt to correspond with the categories in the demand. 

(2) When info|rma6oh subject tb a subpoena is withheld on a claim 
that it is privileged or subject to protection as trial preparation materials, 
the daim shall be made iexpressly and shall be supported by a description 
of the nature of thd documents, communications, or things not produced 
that is sufficient to enabi£ the demanding party to contest the claim. 



MEl\5869217.r 
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Issued by the 
UNITED STATES DISTRICT COURT 



SOUTHERN 



DISTRICT OF 



NEW YORK 



U.S. Small Business Administration, as Receiver for Acorn 
Technology Fund, LP. 

Plaintiffs 

V- 

Smfth, Stratton, Wise, Heher & Brennan T LLP, et als., 

Defendants 



SUBPOENA IN A CIVIL CASE 

Civil Action No. 05-01 90 ( JTG) - 
Related Case No. 03-0070 (JTG) 



TO: Mitchell Greenburg 

New York SBIC Examinations Office 
26 Federal Plaza Room 3402 
New York, NY 10278 

□ YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified 
below to testify in the above case* ^ ^_^^ 



PLACE OF TESTIMONY 



COURTROOM 



DATE AMP TIME 



YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a 
deposition in the above case. The deposition shall be recorded by stenographic means. 



PLACE OF DEPOSITION 

McCarter & English, LLP 
245 Park Avenue 
27th Floor 
New York, NY 10167 



DATE AND TIME 

November 16, 2006 at 10:00 a,ra 



Q YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or object 
At the place, date, and time specified below (list documents or objects): 



PLACE 



DATE AND TIME 



□ YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below 



PREMISES 



DATE AND TIME 



Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one 
or more officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set 
forth, for each person designated, the matters on which the person will testify. Federal Rules of Civil Procedure 
30(b)(6). — 



ISSUING OFFICER SIGNA 
DEFENDANT 



ATTORNEY FOR PLAINTIFF OR 




DATE AND TIME 
September 26, 2006 



ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

McCarter & English, £LP, Four Gateway Center, 1 00 Mulberry Street, Newark, NJ 071 01 
(973)622-4444 _^ 



" " " (See Rule 45. Federal Rules ofCivit Procedure, Parte C & D on Reverse) 

1 tf action is pending in distri ct other than district of issuance, state distri ct under case number 
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PROOF OF SERVICE 



DATE 



PLACE 



SERVED 



SERVED ON (PRINT NAME) 



MANNER OF SERVICE 



SERVED BY (PRINT NAME) 



TITLE 



DECLARATION OF SERVER 



i declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in the Proof of Service is true and correct. 



Executed on 



DATE 



SIGNATURE OF SERVER 



ADDRESS OF SERVER 



RULE 45, Federal Rules of Civil Procedure, Parts C & D: 
(c) PROTECTION, OF PERSONS SUBJECT TO SUBPOENAS. 

(1 ) A party or an attorney responsible for the issuance and service 
of a subpoena shall take reasonable steps to avoid imposing undue 
burden or expense on a person subject to that subpoena. The court on 
behalf of which the subpoena was issued shall enforce this duty and 
impose upon the party or attorney in breach of this duty an appropriate 
sanction which may include, but is not limited to, lost earnings and a 
reasonable attorney's fee, 

(2) (A) A person commanded to produce and permit inspection and 
copying of designated books, papers,, documents or tangible things, or 
inspection of premises need not appear In person at the place of 
production or inspection unless commanded to appear for deposition, 
hearing of trial 

. (B) Subject to paragraph (d)(2) bf this rule, a person commanded 
to produce and permit inspection and copying may, within 14 days after 
service of subpoena or before the time specffied for compliance if such 
time is less than 14 days after 1 service, serve upon the party or attorney 
designated in the; subpoena written objection to inspection or copying of 
any or all of the designated materials or of the premises. If objection is 
made, the party Serving the Subpoena; shall not be entitled to inspect and 
copy materials or inspect the 1 premises except pursuant to an order of the 
couft by Which the subpoena? was issued, if objection has been made^ the 
part^ serving the subpoena may, upon notice to the person commanded to 
produce, move at any time for an order to compel the production. Such an 
order to com pel production shall protect any person who is not a party or 
an officer of* a party from significant expense resulting from the inspection 
a nd Vcppyirto^^mrnanded . 

(3) (A) On timely motion, the court by which a subpoena was issued 
shall quash or modify the subpoena if it 

(i) fails to allow reasonable time far compliance; 

(ii) requires: a person who is not a party or an officer of 
a p^rty to travel to a place more than i DO miles from the place where that 
person resides, is employed or regularly transacts business in 



Person, except that, subject to the provisions of ciause (cX3)(B)(in) of this 
ruie, such a person may in order to attend trial be commanded to travel 
from any such place within the state in which the trial is held, or 

(iii) requires disclosure of privileged or other protected 
matter and no exception or waiver applies, or 

(iv) subjects a person to undue burden 

(B) If a subpoena 

(i) requires disclosure of a trade secret or other confidential 
research, development, or commercial information, or 

(ii) requires disclosure of an unretained expert's opinion or 
information not describing specific events or occurrences in dispute and 
resulting from the expert's study made not at the request of any party, or 

(ill) requires a person who is not a party or an officer of a 
party to incur substantial expense to travel more than 100 miles to attend 
trial, the court rnay, to protect a person subject to or affected by the 
subpoena, quash or modify the subpoena, or, if the part in whose behalf 
the subpoena is issued shows a substantial need for the testimony or 
material that cannot be otherwise met without undue hardship and assures 
that the person to whom the subpoena is addressed will be reasonably 
compensated,- the court may order appearance or production only upon 
specified conditions. 

(d) DUTIES IN RESPONDING TO SUBPOENA, 

(1) A person responding to a subpoena to produce documents shall 
produce them as they are kept in the usual course of business or shall 
organize and label them to correspond with the categories in the demand. 

(2) When information subject to a subpoena is withheld on a claim 
that it is privileged or subject to protection as trial preparation materials, 
the claim shall be made expressly and shall be supported by a description 
of the nature of the documents, communications, or things not produced 
that is sufficient to enable the demanding party to contest the claim. 



ME1\5863 125.1 
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From: Thomas W, Eigby 

Chief Counsel for SBIC Liquidation 

Office of General Counsel, SBIC Eu&rcenjfint 

Tel. (202) 6194610 Fax (202) 4*1-5866 
Response to Subpoenas to SBA ; 
Messages 
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UNITED STATES SMALL BUSINESS ADMINISTRATION 

409 THIRD STREET, S.W. I 

WASHINGTON, D,C, 20416 

OFFICE OF GENERAL COUNSEL 
Direct Dial (202) 619-1610 



October 10, 2006 

' VIA U.S. POST & FACSIMILE 

Robert Mintz, Esq. Fax (973) 624-7070 

Alitia Stockwell, Esq. 

McCarter & English, LLP 

Four Gateway Center 

100 Mulberry Street 

Newark, New Jersey 07102-4056 

Re: Deposition Subpoenas to SBA in the Smith Stratton Litigation , C.A. No, 05-1 90 
(EJXPa.)(Judge Giles) 

Dear Mr. Mintz: 

Subpoenas for depositions for the following current SBA employees were delivered to 
SBA's Visitor's Center located at 409 Third Street, S.W. in Washington, D.C. on Friday, 
October 6. 2006 : 

William Malloy, Mark Mead, Thomas Morris, Johnny Kitts 

In addition, I understand from a fax from your firm that you plan to serve subpoenas or 
other deposition requests on the following persons as well (although I have no evidence 
that they were actually served); 

* Lawrence Bill (not a current or former SBA employee) 

Charles Sjoquist (former SBA employee) "' 

Ruth Phillips 

Mitchell Greenberg 

Ronald C. Cibolski (former SBA employee) 

Michael Wyatt, Esq. (former SBA employee) 
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SBA has the following responses and objections: 

1 - Please inform me immediately if I have not identified all of the current or former 
SBA employees to whom you have served/plan to serve subpoenas or other requests. 
Please note SBA plans to represent and defend them with respect to SBA issues, as 
appropriate, and has already contacted Ms. Phillips and Messrs, Malioy, Mead, Morris, 
Kitts, Greenberg and Cibolski and confirmed representation of them. 

2. SBA requests that you identify, in detail, the matters about which you seek 
testimony so that SBA may determine whether to approve the taking of such testimony. 1 
See 13 C.F.R. §■ 102,10. Absent such information, SBA must assume that you are 
seeking information that is privileged or protected from disclosure by statute or 
otherwise. SBA also needs such information so that it can assess the burden on SBA 
these depositions may impose on SBA and its employees and other relevant factors in 
making a decision about whether to authorize such testimony, and if so, under what terms 
and conditions. As of now, SBA has not authorized any of those persons identified to 
testify concerning matters related to their current or former employment at SBA. Please 
note that I am also looking at possible sovereign immunity issues your subpoenas may 
raise that were not implicated in your subpoena for documents. 

3 . SBA requests an additional 1 4 day extension of time to make any objection or 
motion beyond what is required under the Federal Rules. 

4. Without waiving or limiting any other objections, please note that SBA cannot 
agree to your selection of dates (or of all of the persons, see below) at this time. None of 
them work as scheduled. A number of persons you have identified have official 
government business already scheduled on the dates you selected. They are also working 
on federal government end of Fiscal Year matters through at least the end of October, and 
probably into the first part of November. In addition, you scheduled Mark Mead for an 
official federal holiday (Veteran's Day). I am working on gathering possible dates for 
depositions, assuming we come to an understanding regarding who, what, when, where 
and for how long. As of now, SBA has not authorized any of the persons identified to 
testify concerning matters related to their current or former employment at SBA. * 

5. Please note that Lawrence Bill is not a current or former SBA employee. He is not 
authorized to testify about agency matters. I do not believe your service is/will be effective, 
as he does not work, receive mail, have an office or reside at the address you specified in 
your fax. I suggest you please contact Mr. McCoyd about service for Mr. Bill. 

6. ^ Charles Sjoquist and Ronald Cibolski are former SBA employees. SBA has not 
authorized either of them to testify as to any matters arising from their employment at 



Your deposition subpoenas are markedly differently from your document subpoena, as the latter had 
enough initial specificity for SBA to implement its regulations in making decisions about what to produce. 
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SBA. I do not believe your service is/will be effective concerning Mr. Sjoquist, as he 
does not work, receive mail, have an office or reside at the address you specified in your 
fax. I do not have his current address or contact information. 

7. The subpoenas do not specify an estimated time period for each deposition nor the 
method of recording the testimony. Please let me know how much time you are 
requesting for each person and the means of recordation you propose. 

8: I also do not see the relevance in deposing any of the listed persons other than 
limited depositions of Thomas Morris and Mark Mead. 2 It is my understanding that 
Judge Giles has already dismissed your clients' defenses related to SBA. No duties were 
owed by SBA to your clients. Your clients cannot claim waiver or estoppel against SBA. 
In addition, under SBA's regulations^ SBA's prior written approval was required with 
respect to the relevant regulatory matters still at issue in the referenced litigation. You 
already have SBA' s document production, and the documents speak for themselves. 

9. If you have concerns about authentication of documents or other issues that you 
thought you needed to address through depositions of current or former SBA employees, 
please- contact me. We may be able to address necessary items through stipulation and 
without the time, expense and interference with official government business that 
depositions of multiple current SBA employees would necessarily entail. 

1 0. SBA reserves the right to assert all privileges available to it for former employees, 
as well as current employees, including without limitation privileges with respect to: 
attorney-client, common interest or joint defense privilege, work product, trade secrets, 
Privacy Act, civil or criminal law enforcement investigation, deliberative process, 
Criminal Procedure Rule 6, pledge of confidentiality to government officials, other 
protections against disclosure by law or regulation, or any other privilege that may be 
applicable depending upon the circumstances. SBA also reserves the right to assert 
objections based upon knowledge, authority, relevance, speculation, opinion/seeking of 
"expert" testimony and any other appropriate basis depending upon the circumstances. 

11. As indicated in my September 1 8, 2006 letter to you on the conflict of interest 
issue involving McCarter & English and SBA, these deposition subpoenas also reopen 
that discussion and analysis. 

12. In the future, I request that you contact me prior to serving subpoenas or other 
requests directed to current or former SBA employees so that we can attempt to resolve 
these types of issues at the outset. 



2 E.g., concerning factual, relevant, non-privileged information related to the funding of Acorn and its 
portfolio investment companies and factual, relevant, non-privileged information regarding Acorn* s lack of 
compliance with the SBA 5 s regulations regarding SBICs. Those depositions, assuming appropriate terms, 
conditions and timing are all finalized, should not require more than about 4 hours each, and I think that is 
generous. We should also try to arrange to complete them in one day to conserve travel, time, effort and 
resources of SBA and minimize disruptions to official governmental business. 
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\;,^ 



The foregoing is made without prejudice to SBA's responses, objections and right to 
assert privileges. Please do not hesitate to contact me at (202) 619-1610 with any 
questions. 

Very truly >jours, 

Thomas W. Rigby 

Chief Counsel for SBIC Liquidation 

cc: Eric S. Benderson, Esq. 
Alicia Bentley, Esq. 
Jordan Strauss, Esq. 
Christopher J, McClintock, Esq. 
Add'l courtesy copies by U.S. Post to Attached List 
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Additional copies to : 

Alexander Kerr, Esq. 

Lisa M. Salazar, Esq. 

McCARTER & ENGLISH, LLP 

Mellon Bank Center 

1735 Market Street, Suite 700 

Philadelphia, PA 19103 

Joseph M. Fioravanti, Esq. 
2 1 7 North Monroe Street 
P.O. Box 1826 
Media, PA 19063 

Stephen D. Brown, Esq. 
Thomas H. Lee, H Esq. 
Patricia A. McCausland, Esq. 
DECHERT, LLP 
Cira Centre 
2929 Arch Street 
Philadelphia, PA 19104 

Robert N. de Luca, Esq. 
4 Wingstone Lane 
Devon, PA 19333 

Susan R. Becker, Esq. 
U.S. Attorney's Office 
Eastern District of Pennsylvania 
615 Chestnut Street, Suite 1250 
Philadelphia, PA 19106-4476 

Patrick K. McCoyd, Esq. 
Matthew Newcomer, Esq. 
POST&SCHELL 
4 Perm Center 
1600 JFK Boulevard 
Philadelphia, PA 19103 



John B. Torkelsen, pro se 
350 South River Road 
Apartment A-l 4 
New Hope, PA 18938 

Leif Torkelsen, pro se 
3029 Green Arbor Lane 
Dublin, Ohio 43107 

R. Wood Tate, pro se 
237 Elm Road' 
Princeton, NJ 08540 

Acorn Technology Partners, LLC 
c/o Richard Pinto, Esquire 
STEVENS &LEE,P.C. 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Princeton Technology Management, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C 
600 College Road East 
Suite 4400 
Princeton, NJ 08540 

Christopher Rooney, Esq. 

Anne Peterson, Esq. 

Carmody & Torrance, LLP 

195 Church Street 

P.O. Box 1950 

New Haven, Connecticut 06509 



Copies via e-mail to : 

William Malloy, Mark Mead, Thomas 
Morris, Johnny Kitts, Ruth Phillips 
Mitchell Greenberg, Ronald C. Cibolski 
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EXHIBIT G 
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Rigby, Thomas W. 



From: Rigby, Thomas W. 

Sent: Wednesday, October 1 8, 2006 1 0:51 AM 

To: 'Mintz, Robert A. (atty for SSWHB) 1 

Cc: McCIintock, Christopher J. 

Subject: Acorn - SBA - Deposition Subpoenas to current and former employees of SBA - C.A. No, 05- 

190 

Mr. Mintz - 

I am contacting you to follow up to my letter from SBA to you dated October 10 5 2006. Assuming we can agree 
on ground rules regarding relevance, scope, privileges, etc., SBA should be able to make Messrs. Mead and 
Morris available on December 14th for a half day each. We'd like to try to arrange to have them done in 
Washington, if possible, but I'd like to know whether we can come to an agreement or whether I need to work 
on preparing a motion. Please call me at your earliest convenience at (202) 619-1610 to discuss the October 
10th letter and discussing ground rules for depositions of Messrs. Mead and Morris. 

Please note that other than Michael Wyatt, SBA also plans to represent its former employees concerning 
subpoenas from you or your firm in the C.A. No. 05-190 litigation matter pending before Judge Gilds. 

Very truly yours, 

Thomas W, Rigby 

Chief Counsel for SBIC Liquidation 

Tracking: Recipient Delivery 

'Mintz T Robert A. (atty for SSWHB)' 

McCIintock, Christopher J. Delivered: 10/13/2006 10:51 AM 
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EXHIBIT H 
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McCartET&&ig!ish,LiP 
Four Gateway Center 

Robert A Mintz mMbm&mi 

NwHrtQN J 071 02-4056 
Fwtrifer Eel 973,622.4444 

tiiredt: $73 639-7916 foK G73.G24.7070 

nnJniz@nieearKr.coin . www.mccart@1-.50m 

O<*ober24,2006 fflM C CARTER 

^ENGLISH 

VIA FACSIMILE ANDEMGXJLAR U.S* MAIL attorneys at law 

Thomas W.Rigby> Esq, 
Counsel for SBLC Liquidation 
U.S. Small Business Administration 
409 Third Street, 7^ Floor 
Washington, DC 20416 

Re: U.S. Small Business Administration, as Receiver for Acorn Technology Fund, L.P. 
v. Smith. Stratlon. Wise. Heher ■& Brennan. LLP, gj al. Case No. 05~CV~0190 (Kfl 

DearM^Rigby; 

This letter responds to your letter of October .1 0, 2006 regarding the depositions of 
certain current or fonner SBA employees. 

Initially, we note your representation of Ruth Phillips, Mitchell Greenberg> William FL 
Malloy IIL Esq., Mark Mead, Ronald C. Cibolski, Thomas Morris, Charles Sjoquist and Johnny 
■ A- ICitts -with regard to our recently served deposition subpoenas. As you know, we have also 
recently attempted service on Walter Peterson. We assume you will be representing him as well, 
but would appreciate confirmation of this representation. 

As to the more substantive issues raised in your letter, we provide the following 
responses to your numbered paragraphs; 

■ 1. We beli we you are aware of all client or former SB A employees upon whom we 
have served or plan to serve subpoena or document requests at this time. Should that 
change, we will so notify you, 

2, Neither 1 3 CFR, 1 02. 1 nor issues of privilege and relevance raised in your letter 
justify a refusal to compIyWith duly issued subpoenas and a failure to appear for the 
depositions noticed. Notwithstanding the blanket assertion of numerous evidentiary 
privileges and relevance objections contained in your letter, the proper procedure is to 
have your clients appear for the depositions and assert any privilege they may have on 
a question by question basis. See United States v. Rockwell International, 897 F. 2d 
1255, 1265 (3d Cir. 1990); Yang You Yi v. Janet Reno, 157 F JLD. 625, 636 (1994); 
Jamison v. Miracle Mile Rambler/ Inc. > 536 R 2d 560, 565 (3d Gar. 1976), 
Furthermore, while there is no legal or procedural requirement that we provide you 
with a statement as to our intended areas of inquiry in advance of their depositions, 
we offer the following reasons as a basis for seeking to depose these witnesses; to 
clarify the facts supporting Acorn's allegations in this oass; to discover additional 
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Thomas W. Rigby, Esq. 
October 24,2006 

p«p2 ' . fflM c CARTER 

^SENGLISH 



facts in support of Smith Stratton's defense that It was not in any way negligent or 
Otherwise legally responsible for any damage Acorn may have suffered; and to 
discover additional facts in support of the cross claims and third-party complaint, In 
addition, these depositions are sought because the witnesses are believed to possess 
information related to both the funding of Acorn and its alleged lack of compliance 
with SBA regulations regarding SBICs. Indeed, the Receiver's own Rule 26 
disclosures identify both Mr, Morris md Mr: Mead as -individuals possessing ju3t 
such information. Moreover, it is clear from documents produced by the SBA and 
others in this litigation that these witnesses participated in direct oral communications 
with John Torkelsen, Leif Torkelsen and/or Michael JCWyatt to which Smith Stratton 
was not privy. Accordingly, the subpoenaed depositions could conceivably lead to 
admissible evidence regarding issues relevant to cross-claims and third-party claims. 
We also seek to take these depositions to avoid unnecessary surprise at trial and^ 
naturally, to take the depositions of any of these witnesses whom you intend to 
introduce or whose testimony you otherwise intend to rely upon at the time of teal 
As to Mr, Morris and Mr, Bill (although we understand that Mr. Bill was not an SBA 
employee), we also seek to obtain* and are entitled to information relating to, the 
amount of damages that Acoxn claims in this action. Indeed, the Receiver has 
indicated that it will be designating Mr, Morris as its Rule 30(b)(6) deponent on the 
issue of Acorn's damages. 

The reasons set forth above are more than sufficient under well-established principles 
of broad discovery and case law to establish the necessity of the subpoenaed 
depositions, Gilien v. Nissan Motor Corporation. 156F.RJ3. 120, 121422 (ED. Pa 
1994); Hickman v. Taylor. 329 U.S. 495, 501 (1947); Buffington v. Wood, 351 F, 2d 
292, 297 (3d Cir. 1965). The subjects of the depositions will include communications 
with non-SBA personnel and information received from sources outside the SBA 
with respect to Acorn Technology Fund, LP,, its principals and affiliates and Acorn 
Technology Partners, L.P. its principals and affiliates - matters which are directly 
implicated in the Complaint and Third-Party Complaint Since the SBA and the 
United States are not parties, we see no basis for your invocation of sovereign 
immunity. 

3 . In light of the discovery deadline now in force, we are not in a position to grant your 
request for an additional 14 days within which to respond to these subpoenas by 
further objection or motion, 

4. You should be in receipt of a proposed discovery schedule that addresses the issues 
raised in numbered paragraph 4 of your letter. 

5 . We will contact Mr. McCoyd regarding Mr. Bill. 



ME1 5M3l46v.4 



OCT. 2?1?6 1 : ^M 004 T^^teW ent 1 " 3 FNed 10/2 pf 06 1OT4P 5 <* 1 4 4 



Thomas W. Rigby, Esq. 

October 24, 2006 . 

Page 3 fflM^CARTER 

^ENGLISH 

6. The forgoing arguments set forth in numbered paragraph 2 of this letter apply to Mr. 
Sjoquist and Mr. Cibolski. 

7. We are estimating the following time periods: Ruth Phillips (6 hours) Mitchell 
Greenberg (7 hours), William H. Malloy III, (7 hours), Mark Mead (7 hours), Ronald 
C. Cibolski (5 hours), Thomas Morns (7 hours), Charles Sjoquist (5 ho\irs) and 
Johnny A. Kitts (3 hours) with regard to our deposition subpoenas recently served. 
As you know, we have also recently attempted service on Walter Peterson (5 hours). 
We anticipate normal transcription by a court reporter for all We are entitled to 
seven hours with each deponent pursuant to Federal Rule 30, subject to extension on 
the grounds set forth therein. 

8. See our response in numbered paragraph 2. 

9 T We will attempt to deal efficiently with the issues raised in paragraph 9 of your letter 
and appreciate your offer. 

10. We do not understand the invocation of joint defense, common interest or trade 
secrets privileges in this context, There are no claims against the SB A and we are not 
aware of any trade secrets in issue. As to the other potential rights you seek to 
reserve, we take no position as to their applicability and will await their specific 
invocation at the depositions. 

11. We disagree with the assertion in paragraph 1 1 of your letter. First, for the reasons 
set forth in our response to your earlier letter alleging the existence of a conflict, there 
is none. Moreover inquiries at depositions relating to Acorn Technology Fund, L.P. 
its principals or affiliates or Acorn Technology Partners, L.P;, its principals or 
affiliates do not implicate issues of general SB A policy. 

12. We will take your request under advisement an&> time permitting, attempt to 
cooperate with you as to scheduling issues. 

Please contact me at your earliest convenience to discuss this letter and finalize the 
deposition schedule, 




rRobert A. Mintz 
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UNITED STATES SMALL BUSINESS ADMINISTRATION^ 
409 THIRD STREET, S.W. 
WASHINGTON, D.C. 20416 

OFFICE OF GENERAL COUNSEL 
Direct Dial (202) 61 9-1610 



October 27, 2006 

VIA U.S. POST & FACSIMILE 

Robert Mintz, Esq. Fax (973) 624-7070 

Alitia Stockwell, Esq. 

McCarter & English, LLP 

Four Gateway Center 

100 Mulberry Street 

Newark, New Jersey 07102-4056 

Re: Deposition Subpoenas to SB A in the Smith Stratton Litigation, C A. No. 05-190 
(E.D. Pa.)(Judge Giles) 

bear Mr. Mintz: 

Thank you for your letter of October 24, 2006. 

SB A has reviewed your comments and has the following further response: 

1 . Thank you. Please note that J have not seen a copy of any subpoena to Charles 
Sjoquist Other than one that incorrectly identifies his address at SBA Headquarters. It is 
not cleat to me at this point whether any of the subpoenas were properly served. 

2. The cases you cite do not address the issue of SBA's regulations tinder 13 C.F.R. 
§ 102.10. See Davis Enterprises v. EPA, 977 F.2d 1181 (3 rd Cir. 1989), cert, den., 493 
U.S. 1070 (l990)v ',." ;'■■•:■,. 

3. We are disappointed that you are unwilling to agree to any extensions of time and 
we will have to consider taking action accordingly. See In re Sealed Case , 141 F.3d 337 
tD;C Cir. 1998). 
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4; Willie SBA has ! itself, not been incltided in the e-mail list, Mr. McCoyd did 
forward me a copy of e-mails that set out various proposed schedules. Frankly, they are 
confusing. Those schedules also do not address the issues raised in Paragraph of 4 of 
SBA's response, as they purport to schedule SBA employees in the first part of 
November. Please note that Mark Mead and Thomas Morris are available on behalf of 
the agency on December 14 . 

5. Thank you. 

6. SBA disagrees with your analysis concerning both current and former SBA 
employees. I take it that you do not dispute lack of service on Mr. Sj oquist. 

7. Your estimations do not correspond to the various proposed schedules. This is 
still confusing. 

8. You do not dispute the issues raised in this Paragraph. Your reference to a prior 
answer does not address issues concerning Judge Giles' earlier decision, duties, waiver, 
estoppel, SBA's regulatory requirements and SBA's production of documents. SBA 
repeats its offer of limited depositions of Mark Mead and Tom Morris on December 14 th 
in Washington, D.C. 

9. SBA adds to its offer of stipulations concerning authenticity the willingness to 
work on affidavits to meet your reasonable and legitimate needs. 

10. Thank you for recognizing SBA's reservation of rights. 

11. We continue to disagree on the issue of your firm' s duties to SBA under 
applicable ethical rules.; SBA continues to find it troubling that you continue to dodge the 
question of whether persons at McCarter & English working on any matters related 
Acorn have communicated with Mr. Davis about Acorn or related SBA ^ 

12. Thank you. 

13. As you know; under the Federal Rules, written objections to deposition subpoenas 
do not have the same effect as written objections to document subpoenas. SBA has the 
right to assert any valid fact or argument in defense against any deposition subpoenas, 
such as any argument based upon the Federal Rules; of Civil Procedure. 

14. After reviewing facts and circumstances of this matter, SB A has made the 
following decision: under 13 C.F.R. § 102.10 and applicable case law,,SBA is willing to 
make S . Mark Mead and Thomas Morris available on a limited basis under protections 
shielding them from undue intrusions on internal SBA matters because their potential 
relevance at least arguably outweighs burdens to SBA. Further; SB A disapproves 
compliance with subpoenas to Ruth Phillips, Mitchell Greenberg, Johnny Kitts and 
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William Mallby Tbecause my relevance outweighed by the burden, 

annoyance, oppression, embarrassment and expense on SBA, 

This decision took into account recommendations based upon the subpoenas; the 
underlying complaint and docket in the underlying litigation; decisions of the Court; 
correspondence with McCarter & English and taking into account their arguments and 
SBA f s arguments; SBA's prior responses, objections, productions, and correspondence 
concerning its production of documents and provision of testimony related to Acorn 
generally; as well as applicable law, rules; regulations and case law. 

SBA weighed the legal factors in the context of those rules and its own regulations 
against the burden to SBA with respect to these subpoenas: relevance of possible 
testimony to the allegations in this matter; prior rulings of this Court in this matter 
regarding SBA; SBA's document production of all written submissions; protection of 
SBA's confidences and privileges; relevant regulatory provisions and requirements of 
submissions and -approvals to be in writing; , authority of the current and former SB A 
employees with respect to SBA's activities during the relevant time period; potential use 
of current and former SBA employees as experts; relevance of internal SBA discussions, 
thoughts and interpretations to the litigation; burden, costs and drain on SBA resources to 
SBA in making its employees available for depositions; burdens, costs and drain oh SBA 
resources to SBA in having to prepare for and defend depositions of its current arid 
former employees; willingness of SB A to attempt to resolve issues of document 
authenticity through stipulation and affidavit; ayailabilityof other methods or sources of 
discovery that are more convenient, less burdensome or less expensive, such as affidavits; 
actual and potential annoyance or embarrassment to current or former SBA employees in 
being deposed; the weighing of the burdens and expense of SBA against the likely 
benefits to the deferidants; SBA's interests inmakingits current employees available for 
depositions in this matter; SBA's interest in having its former employees deposed in this 
matter; and the cumulative impact that such allowance may have on SBA and its 
resources. 

Depositions of current and former SBA employees about their official duties necessarily 
implicate privileges of SBA. You have not yet stated specifically what information they 
seek about "alleged lack of [regulatory] compliance." However, since you have all of the 
official, relevant, non-privileged documents, SBA can only surmise that you seek 
information about SB A' s internal, deliberative decision making process concerning 
Acorn's regulatory compliance, a licensee of SBA. Those internal matters are both 
privileged arid irrelevant in this matter. 

SBA' s internal, deliberative decision making process is privileged because pre-; 
decisional, deliberative and interpretative information and documents are protected under 
the deliberative process privilege. United States v. Farley, 11 F.3d 1385, 1389 (7- Cir. 
1 993), SB A' s internal, deliberative decision making process concerning Acorn and 
"compliance'* is irrelevant in this matted 
you shows what written submissions were made to SBA and what prior written approvals 
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SBA grantedf if aiiy. Any other information about what individual current orformer 
SB A employees could have, should have or would have done differently, or any opinions 
or interpretations that they could, should or would have made that are not in the written 
record, are all irrelevant. 

SB A has offered stipulations and affidavits to address any other concerns, such as alleged 
conversations by SB A personnel with non-governmental persons or other Defendants in 
this case; Any such conversations are by definition not written submissions or Written 
approvals, so they are largely irrelevant. 

Ethical rules governing conflicts are also relevant here. Christopher Davis, Esq., an 
attorney currently at McCarter & English, provided professional legal services as a non- 
employee to SBA concerning the SBA's SBIC program during the time period relevant in 
this matter. To the extent that you plan to question SBA employees about SBA's policies 
and procedures concerning SBICs, especially with respect to licensing, those 
circumstances fit within Rules 1.9 and 1,10 of both the New Jersey and Pennsylvania 
Rules of Professional Conduct and require, among other things, screening, which 
McCarter «& English has refused to do. 

You have so far declined to inform SBA what specific testimony you are seeking or why. 
Which documents reflect conversations? How many are there? And so forth. It is 
somewhat difficult for SBA to gauge the full extent of the burden that these subpoenas 
pose. Therefore, SBA has made general findings about burden, while reserving the right 
to supplement with affidavits or other evidence if and when you disclose with specificity 
what testimony you are seeking and why 

SBA counsel has contacted each of the current SBA employees by e-mail and telephone. 
In addition to case loads of official agency work, they have pressing end of Fiscal Year 
2006 matters, andbeginning of Fiscal Year 2007 matters, that require extra attention. 
Ruth PhiUips and Mitchell Greenberg are SBA Examiners. They have already scheduled 
examinations of SBICs, and will need to schedule additional examinations, over the next 
several months. Those examinations require time and travel. 

Preparing for and sitting for depositions will necessarily require time away from their 
official duties - time that would otherwise be spent on other matters of agency interest. 
All have stated that they will be inconvenienced by depositions that will interfere with 
meir official duties. 

SBA counsel has also had contact with the former SBA employees Ronald Cibolski, 
Walter Peterson and Charles Sjoquist (by telephone only; I do not haveMr. Sjoquist's 
address). Each has agreed to have SBA counsel representation regarding the proposed 
depositions to protect SBA's interests and privileges. SBA would therefore haver to 
expend time, effort and resources of its agency counsel inpreparmg for and defending 
depositions of these former SBA employees, as well. That would be time, effort and 
resources that SBA could use its counsel for other important agency matters. In addition, 
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as I told you in a recent e-mail Mr. Peterson has informed SBA that his wife is Battling 
cancer. Your subpoena is especially burdensome to him. 

Please note that the potential cumulative burden of allowing a proliferation'of depositions 
involving current and former SBA employees to go forward is a sound legal basis for 
SBA to disapprove compliance with the subpoenas and is within the scope of reasonable 
judgmental decisions SBA may make. 

In addition, based upon the above factors and analysis, SBA decided that Messrs. Mead 
and Morris should be protected from questioning about: (i) matters that do not 
specifically concern an allegation made in the Complaint filed in this civil action; (ii) 
events occurring outside of the time period January 1, 1995 through January 17, 2003; 

'■ (iii) information or documents Other than those which SB A received from, or transmitted 
to, a person or persons not employed by the United States Government; (iv) events that 
are not within their actual, personal knowledge; (v) matters not within their respective 
scope of authority; (yi) matters concerning any unofficial or unpublished interpretations, 
discussions or thoughts about any SBA or other federal policy, practice, regulation or 
statute; (vii) matters concerning any internal deliberations wiihin SBA; (h) matters mat 
are hypothetical or call for speculation; (viii) matters involving civil or criminal law 
enforcement issues of the U.S. Department of Justice, any of its offices or of SBA's 
Office of Inspector General. SBA also reserves the right to assert any applicable 

- privileges, based upon the questions asked and circumstances of the deposition. SBA 
reserves the right to supplement its request for restrictions. 

SBA's decision also took into account, as a separate legal basis, the fact that the 
subpoenas appear to be facially defective as not in compliance with Rule 45(a)(2)(B), and 
■in addition the subpoena to Ruth Phillips was not issued by any actual District Court. 

The foregoing is made without prejudice to SBA's responses, objections and right to 
assert privileges. Since you have refused to grant SBA any additional time with respect 
to these subpoenas and have refused to agree to limitations on the scope and number of 
them, SBA will take appropriate action. Please do not hesitate to contact me at (202) 
619.4610.with any questions. 

truly yours, 

Thomas W. Rigby^ 

Chief Counsel for SBIC Liquidation 

cc: Eric S. Benderson, Esq., Alicia Bentley, Esq., Jordan Strauss, Esq., Christopher J. 
McClintock; Esq^ and Add'l courtesy copies by U.S: Post to Attached List 
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Alexander Kerr, Esq. 

Lisa M.Salazar, Esq. 

McCARTER & ENGLISH, LLP 

Mellon Bank Center 

1735 Market Street, Suite 700 

■Philadelphia, PA 19103 

Joseph M. Fioravanti, Esq. 
217 North Monroe Street 
P.O. Box 1826 
Media, PA 19063 

Stephen D.Brown, Esq. 
Thomas H. Lee, II, Esq, 
Patricia A. McCausland, Esq. 
DECHERT,LLP 
Cira Centre. 
2929 Arch Street 
Philadelphia, PA 19104 

Robert N. deLuca,Esq. 
4WingstoneLane; 
Devon, PA 19333 

: Susan R. Becker, Esq. 
U S. Attorney's Office 
Eastern District of Pennsylvania 
615 Chestnut Street, Suite 1250 
Philadelphia, PA 19106-4476 

Patrick K. McCoyd, Esq. 
Matthew Newcomer, Esq. 
POST&SCHELL 

4 Perm Center 
1600 JFK Boulevard 
Philadelphia, PA 19103 



JohnB. Totkelsen, pro se ; 
350 South River Road 
Apartment A-14 
New Hope, PA 18938 

LeifTorkelsen, prose 
3029 Green Arbor Lane 
Dublin, Ohio 43107 

r. Wood Tate, pro se 
237ElmRoad 
Princeton, NJ 08540 

Acorn Technology Partners, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College Road East 

Suite440Q 
. Princeton,NJ 08540 

Princeton Technology Management, LLC 
c/o Richard Pinto, Esquire 
STEVENS & LEE, P.C. 
600 College RoadEast 

Suite 4400 
Princeton, NJ 08540 

Christopher Rooney, Esq. 

Anne Peterson, Esq. 

Carmody & Torrance, LLP 

195 Church Street 

P.O. Box 1950 

New Haven, Connecticut 06509 



Co pies via e-mail to; 

William Malloy, Mark Mead, Thomas 
Morris, Johnny Kitts, Ruth Philhps . 
Mitchell; Greehber&Roriald C. Cibotsia, 
Walter Peterson 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



U.S. SMALL BUSINESS ADMINISTRATION, 
as Receiver for Acorn Technology Fond, L.P., 

Plaintiff, 



v. 



SMITH, STRATTON, WISE, 

HEHER & BRENNAN, LLP; 

RICHARD J. PINTO; MARSHA L. NOVICE; 

JOHN B. TORKELSEN; RICHARD D. PROPPER; 

LEIF TORKELSEN; R. WOOD TATE; 

CHRISTINE SWEENEY; ) 

ACORN TECHNOLOGY PARTNERS, LLC; 

PRINCETON TECHNOLOGY 

MANAGEMENT, LLC; 

ACORN CONNECTICUT INVESTMENTS, LP; 

DANIEL P. BEHARRY 

Defendants. 



Misc. No. Ofr-t-Hf 

Related Case No. 05-190 
in the U.S. District Court for 
the Eastern District of 
Pennsylvania (Judge Giles) 

[proposedl ORDER 



ORDER STAYING PROCEEDINGS AND DEFERRING TO TRIAL COURT 

AND NOW, this . day of , 2006, upon 

consideration of the Motion for Stay, Protective Order and Deferral filed by the U.S. 
Small Business Administration ("SB A") and the response thereto by Smith, Stratton, 
Wise, Heher & Brennan, LLP, Richard Pinto and Marsha Novick (collectively, the 
"Smith Stratton Defendants"), if any, it is hereby ORDERED that: 

1 . SBA's Motion for Stay, Protective Order and Deferral is GRANTED. 

2. The Court hereby defers to the trial court in the underlying matter, the 
U.S. District 'Court for the Eastern District of Pennsylvania, C.A. No. 05-190 (Judge : 
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Giles), to resolve discovery issues concerning the subpoenas issued through this Court by 
counsel for the Smith Stratton Defendants to S. Mark Mead, Thomas Morris, Johnny 
Kitts, William Malloy, Walter Peterson and Charles Sjoquist. 

3. This proceeding is stayed until further Order of the Court. 

SO ORDERED. 

DATED: BY: 



UNITED STATES DISTRICT COURT JUDGE 



